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Manangl

CA. Ashok Kataria
ackatariaco@yahoo.co.in

The Two Aspects of Religion

Wha dowemean by theterm Religion?How often
doweuseit?Inthiseraof 21st Century whereevery
incident inthecountry isgiven acolour of rdigion,
havewe ever tried to go beyond theword and get
itstrue meaning? Dictionariesdefine Religion as
acultura system of behaviours and practices, world
views, sacredtexts, holy places, ethics, and societd
organisation that relate humanity to what an
anthropologist hascalled “an order of existence”.
If religion is an order of existence then every
religion should bringinharmony intheworld. Even
the great risis have expressed that Religion helps
ustolivethelifeof harmony and gain poiseinthe
persondity.

Generdly itisobservedthat religionisconsidered
as a certain set of practises followed by a
community. However, true religion is not just
restricted to thesepractises. Infact, it isscience of
lifegivingacompleetechniqueof practical living.
A true religion has two important limbs, its
philosophy and rituali stic application. Both theses
aspectsof religion needto go handin hand. Mere
ritualism, without philosophy or the knowledge
behind leadsto superstition. Similarly only having
the knowledgeis of no purpose, bare philosophy
without practi celeadsusto madness.

Unfortunately, in today’stimeswhen human race
isconsidering itsdf to behighest evol ved, we often
find two setsof extremists; oneonly preachingand
othersonly practising. Taking an example, oneset
of peoplefollow an eating habit before the sunset.
Itisproved scientifical ly that such practi seisindeed
beneficial but how many look beyond and try to
understand this. Similarly avoiding particular kind

of food on specific days of amonth is because of
thelunar position and very beneficid tothe person
observingit. If wedo not devel op ourselvestolearn
therationale behind ritudistic practises, wewill be
left with following each other, leading usnowhere
but to superstition.

Then we have second set of rationales who only
preach. Thisbunchisonincreaseafter themovies
like“O My God” and “PK”. They have hundred
good reasonsto prove offering milk tolord awaste,
but not asingleeffort indemonstration of offering
itto poor. Different methodsand examplesto prove
ONE God, not even an attempt to seethe same God
in fellow being. Thisis a state of mental illness
where such informed individual ends up with no
measureto break the ego.

Itisvery essential for usto carefully regulatethe
doseof philosophical study andritualistic practise.
If thesetwo elementsare not synchronized thereis
no religion. Mere performance of rituals without
understanding their meaning and significanceis
superstitious living and if sustained for alonger
period of timedistortsour persondity. Ontheother
hand, |earning the entire philosophy and keeping
theknowledgeto oursdvesislikeacame carrying
gold onitsback.

Let'stry to be religious in true sense where we
acquire Gyana, apply it in our Bhakti where we
develop ourselvesto do thelarger good for society
through our Karma.

Religionisahappy and intelligent blending of
philosophy and ritualism.

Swami Chinmayananda

@ Ahmedabad Chartered Acoountants Journal | July, 2016 211



Editorial

ackatariaco@yahoo.co.in

GST - The Road Ahead

The monsoon session of the parliament has
created a history by rolling out the way for
Goods and Service Tax. Both the houses of
the parliament passed the constitution
amendment bill to clear the path for the new
levy and make it a part of every citizen's life
in the country. When implemented, GST
would be one of the major tax reforms
witnessed by independent India completely
changing the taxation regime as far as the
indirect taxes are concerned. It will replace
amost al existing indirect taxes like excise,
service tax and VAT.

Central Government is trying hard to clear all
technical formalities and push the GST w.ef.
1-4-2017, the deadline however appears to be
too ambitious. Still 50% of the states need to
pass the bill before the government can send
it for the presidential assent. Even if the Modi
Government is confident of the getting it
through in the legidative assemblies, the date
may not berealistic. The IT infrastructure shall
be the predominant factor for the successful
implementation of GST. The system needs to
be in place and tested before the actual
execution starts. The training of the staff who
will be administering the new law is necessary
and tax-man in-charge should be properly
acquainted. The stake holders including the
business community are to be taken together
on board and public awareness necessary
before jumping the gun pre maturely. One can
only hope that the GST is not brought in
hastily like the new Companies Act of 2013.

The GST will bring in the ‘One Nation - One
Tax’ theory. This may appear to be good as a
slogan but far from reality. Various products
including petroleum are kept outside the ambit

of GST and are expected to be governed
differently. Petroleum and petroleum
products make a major chunk of share in the
GDP and keeping it outside the purview of
GST is in absolute contrast to calling GST a
one tax theory.

GST isindeed a great idea but in past many
great ideas have been dented because of poor
implementation. One of the biggest
challenges in GST is going to be its
administration. As of today, we have different
central and state government departments
handling excise / service tax and VAT. If these
taxes are to get replaced by GST termed in
different manner as CGST, SGST or IGST,
what will be administering machinery? For a
businessman, it is being reported, the things
will be very easy because of the fact that
everything will be covered in one return. So
far so good, but who will check that return,
who will assess it, who will issue the notices
and who will be in charge of the collection of
the dues?. Whether one business man
collecting one tax will be expected to comply
with two parallel administrative systems of
the central and state government?

GST is a welcome change in the taxation
system of the country. For a tax consultant or
a practising chartered accountant there will
emerge tremendous professional
opportunities. However, it is important that
new tax system has the confidence of the trade
community and a business man is not tossed
up in the process of administration in the
name of simplification of taxes.

Pranams,
CA. Ashok Kataria
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From the Presdent

~
G

CA. Raju Shah
shahmars@gmail.com

Respected seniors and dear professional colleagues,

There has been agood spell of monsoon in the month of
July all over the country, except in Ahmedabad. Hope
the rain gods will bless Ahmedabad soon. In the month
of July Chartered Accountants are busy with filing of
Tax returns. This time Government is working
proactively. As you know that on 29" July, 2016 there
was a Bank strike and it was not possible to pay tax and
file returns. Government has suo moto without wasting
time extended the due date that too without waiting for
the last day to come, a welcome step from Revenue
Secretary Shri Hasmukh Adhigji.

A Historic event at the Parliament.

The Rajya Sabhahas passed the GST (Goodsand Service
tax bill) by full majority. Not only that, we have
witnessed acordial discussion acrossthe party lines after
a long time. The GST will reshape the indirect tax
structure by subsuming majority of indirect taxes like
excise, sales and services levies. Thiswill do away with
the complex indirect tax structure of the country, thus
improving the ease of doing business. Exports will
become competitive as the GST regime will eliminate
the cascading impact of taxes. GST will lead to the
creation of a unified market, which would facilitate
seaml ess movement of goods across states and reduce
the transaction cost of businesses. A Finance Ministry
report said that the GST regime will boost the ‘Make In
India programme as manufacturers will get input tax
creditsfor capital goods. The servicetax rate could shoot
up from the current level of 15 per cent (including Krishi
Kalyan Cess). Under the GST tax regime, this tax rate
may go up to 18 per cent. This has led to fears that
inflation could rise in the short term. Some of experts
havefear regardingimplementationsof GST asit requires
strong IT (Information Technology) infrastructure at
grass-root levels. Indiaessentially lacksthis. Thisfactor
is going to be the bottleneck, if not addressed well in
advance.

In a magjor movement in Gujarat, Chief Minister Smt.
Anandiben Patel has resigned as CM because of age
factor. New leader of Gujarat would be Mr. Vijay Rupani
as Chief Minister and Mr. Nitin Patel as Deputy Chief
Minister. Wishing them a successful tenure for the

Theactivitiesof theAssociationareinfull swing especidly
the preparation of a TALENT Evening after gap of 3-4
years. | am thankful to the Chairman of Entertainment
committee CA Chandrakant Pamnaniji and his team for
untiring efforts to make the programme a success.

We have planned Brain trust meeting, Study Circle
meeting and Information Technology Committee
programme in the coming month. My sincere request to
all to participate and take benefit of the programmes.

OTHER EVENTS

Interactive Session on “Income Disclosure Scheme” and
“Dispute Resol ution Scheme” was organized on June 29,
2016 along with other professional bodies at Gujarat
Chamber of commerce. Shri Balvir Singh, Principal
Chief Commissioner of Income Tax (Gujarat) along with
his esteemed team of Commissionersinteracted with the
members.

Information Technology Committee arranged a Seminar
on “Uncoding Auditing through Mystical Audit features
of Tally” & “VAT Compliance on Tally” on July 15,
2016. Large number of members and Articles assistants
attended the programme. My complimentsto CA Sond
Jain ayoung lady chartered accountant who delivered a
useful lecture and CA Ketan Mistry Chairman of
Information Technology committee for arranging this
seminar.

Seminar on “Personal Financial Planning” by Shri
Apurva Gandhi was held on 21st July, 2016 at the
Association’s Office. My complimentsto Hon. Secretary
CA Dilip Jodhani for arranging this seminar.

Swami Vivekanand said, “ Stand up, be bold, be strong.
Take the whole responsibility on your own shoulders,
and know that you arethe creator of your own destiny.
All the strength and succor you want in within yourself.
Thereforemakeyour own future.” | am sure histhoughts
and learning remain a continuous source of inspiration
and motivation to usand would help ustake our activities
in the right direction.

Looking forward to your support and participation in
future activities of the Association.

With best regards,

growth and development of Gujarat. CA. Raju Shah
President
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| ssues and Controver sies under
Section 56(2) and Section 68 of
| ncome-tax Act, 1961

CA. Sunil H. Talati | A& ;
sunil @tal atiandtal ati.com \4‘

The Finance Act 2012 introduced a new clausein
thelncomeTax Act, 1961, according towhich, with
effect from April 1, 2013, that portion of
consideration received for the issue of shares of a
public unlisted company or private company to an
Indian resident that isin excess of the fair market
value of those shares, will be subject to tax in the
hands of the companies under the head “income
from other sources’. The aim of this paper is to
examine the legal effect of amendment made by
the FinanceA ct 2012 to Section 56(2) of the Income
Tax Act, 1961 by introduction of clause (viib). It
highlights the impact on angel investorsin light of
the SEBI (Alternative Investment Fund
Regulations) 2012. The AIF Regulations have
further madeit difficult for theseinvestorstoinvest
in startups as stricter requirements have been laid
down by SEBI. The paper attempts to explain
clause(viib) anditsambit inlight of itsapplicability
to closely held companies, residents, receipt of
consideration for shares and method of
determination of thefair market val ue. Simultaneous
application of Section 68 and Section 56(2)(viib)
has al so been discussed.

1. Provision under the Income Tax Act,1961

Section 56(2) lists incomes chargeable to
incometax under the head * Incomefrom Other
Sources.” Finance Act, 2012 inserts clause
(viib), with effect from 1-4-2013(assessment
year 2013-14) to include ‘share capital’
received by a company in excess of its fair
market value, asitsincome chargeable under
the head * Income from other sources. The
clauseisasfollows:

“where a company, not being a company in
which the public are substantially interested,
receives, inany previousyear, fromany person
being a resident, any consideration for issue
of shares, in such a case if the consideration

received for issue of shares exceeds the fair
value of such shares, the aggregate
consideration received for such shares as
exceedsthefair market va ue of the sharesshall
be chargeable to income tax under the head
“Incomefrom other sources’.

FinanceAct, 2012 simultaneously amendsthe
definition of income in section 2(24) by
inserting clause (xvi) to include the above
consideration exceeding fair market value as
‘income’ .

With a view to safeguard the genuine
investment by bonafide companies it is
provided that this clause will not apply to.

(i) A venture capital undertaking receiving
the consideration for issue of sharesfrom
a venture capital company or a venture
capital fund; and

(i) A company receiving the consideration
fromaclassor classof persons(‘ Notified
persons') as may be notified by Central
Government.

The exception given to venture capital
companies and venture capital funds appears
to stem from the fact that these entities are
regulated under the SEBI (Alternative
Investment Fund) Regulations2012 and hence
thereis some measure of scrutiny aready in
place over investments made by them. The
explanation to Category | AIF under SEBI
(AIF) Regulations provides that “Venture
Capital Company” or “Venture Capital Fund”
will beeligiblefor tax “ passthrough” benefits
as per Section 10 (23FB) of the Income Tax
Act, 1961.

As such this Clause (viib) introduced by the
amendment will mainly affect the participation
of private equity funds or high net worth
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Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

individualsor risk capital. Theclausewill also
impact genuine start-ups and other Small and
Medium Enterprises (SMEs) lookingto rapid
growth particularly in the services sector, as
they depend upon angel investors or private
equity fundsfor their funding asthey arethinly
capitalized. Such funding is normally at a
substantial premium as the underlying assets
of the startup do not support a higher fair
market value. Thus, such funding normally
depends on future prospects of the company
rather than the current value of the assets of
the company. Thisprovision could destroy the
developing culture of angel investors and
private equity funds; funding promising
entrepreneurs, who have the skills or
intellectual property but very few tangible
assets. The provisions may therefore
encourage companies to form Limited
Liability Partnerships, to raise foreign
exchangefrom angd investorsresiding outside
India, subject to applicable FDI requirements
or to raise funds from individual Indian
resident investors by issuing convertible
debentures of the company.

With aview to address concernsraised by the
Angel investors, exclusion has been granted
from levy of such tax to certain notified class
of persons by way of an enabling provision
[i.e. Clause(viib) Proviso 1 & 2].Government
of India—Ministry of Commerce and Industry
(Department of Industrial Policy and
Promotion) has now issued notification dated
17" February,2016 and Ministry of Finance
also circulated notification dated 14"
June,2016 so as to include startup company
being excluded from the above provision.

SEBI AlF Regulations

The SEBI AlF Regulations 2012 even make
it difficult for Angel investors to register as
Venture Capital Fundswithit. The Regulations
mention that VCF’s have positive spillover
effects on the economy, and that it may, along
with the government and other regulators,
consider granting incentives or concessions

based on the need of the funds.[ Meaning of
Angel investor as provided under Chapter I11-
A, Rule 19A (2) of SEBI (AIF)
REGULATIONS ,2012 ]

The AIF Regulations have substantially
increased the minimum fund sizefrom INR 5
Crores to INR 20 Crores and the minimum
amount that can be accepted from an investor
fromINR 5lakhto INR 1 crore. Theincrease
isthusvery significant and seemsto bewith a
purpose. They may not be able to constitute
such alarge fund and to pool these amounts.
Further, thereareadditional restrictionsonthe
tenure of thefund (at least 3 years) and heavy
disclosure and record keeping requirements
that will significantly add to the costs of
operating asregistered entities.

| mportance of Section 56(2)

Under thissection 56 (2) certainreceiptswhich
are effectively capital receipt in nature shall
betreated asincome under thedeeming fiction
of Section56 (2) of theincometax Act. These
amendmentswith effect fromA.Y. 13-14 and
onwards have been made to curb the
conversion of black money and therefore let
us appreci ate these amendments.

L et usexaminethe provisionsin the amended
Sectionsand the background behind the same.

56(1) Income of every kind which is not to
be excluded from the total  income
under this Act shall be chargeable to
income e-tax under the head “Income
from other sources’” , if it is not
chargeable to income-tax under any of
the heads specified in section 14,

(2 Inparticular, and without prejudice to
the generally of the provisions of sub-
section (1), thefollowingincomes, shall
be chargeable to income-tax under the
head “Income from other sources’,
namely-

() to(iv) - Certainincomesto betaxed
under the head Income from Other
Sources.
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Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

(v) Gift received exceeding Rs. 25,000/
-(from 1-9-2004 to 31-03-2006)

been defined in the explanation and to
understand the same, the chart given is as

(vi) Gift received exceeding Rs. 50,000/
- (from 1-4-2006 to 31-10-2009)

(vii) (&), (b) & (c) -

Section 56(2) (vii) applies when an
Indi. / HUF in any previous year
receives from any person or personson

under:

List of Male Donors

List of Female Donors

Father (Papa or Pitgji)

Mother (Maa or
Mummy)

Brother (Bhai)

Sister (Bahin)

or after 01.10.2009

Son (Beta or Putra)

Daughter (Beti or Putri)

Sum of money

Amount liable under
IFOS

Grand Son Grand Daughter
(Pota or Potra) (Poti or Potri)
Husband (Pati) Wife (Patni)

Sister’'s Husband (Jija)

Brother’s Wife (Bhabhi)

Wife's Brother (Sala)

Wife's Sister (Sali)

Husband's Brother Husband's Sister
(Dewar) (Nanand)
Mother’s Brother Mother’'s Sister
(Mama) (Mausi)

any sum of money whole of the aggregate
without consideration, | value of money
aggregate value of received

which exceeds Rs.

50,000.

any immovable

property -

*without consideration, | Stamp duty value of
the stamp duty value of | immovable property
which exceeds Rs.

50,000;

Mother’s Sister
Husband (Mausa)

Wife's brother’s wife

- for a consideration
whichislessthan its
stamp duty value by an
amount exceeding Rs.
50,000.

Difference between the
stamp duty value and
consideration

Father’'s Brother
(Chacha or Tau)

Father's Brother's Wife
(Chachi or Tai)

any property other
than immovable

property, -

Father's Sister’s Father's Sister (Bua)
Husband (Fufa)

Grand Father Grand Mother

(Dada, Pardada) (Dadi, Pardadi)
Daughter’s Husband Son's Wife

(Jawai) (Bahu or PutraVadhu)

- without consideration,
the aggregate FMV of
which exceeds Rs.
50,000;

whole of the aggregate
of FMV (as per
prescribed method) of
movable property.

Spouse Father (Sasur)

Spouse Mother (Saas)

Spouse Grand Father

Spouse Grand Mother

- for a consideration

aggregate FMV (as per

(Dada Sasur) (Dadi Sas)
Mother’s Brother's Husband' sBrother' sWifg
Wife (Mami) (Devrani or Jithani)

which islessthanthe | prescribed method) of
aggregate FMV of the | movable property in
property by an amount | excess of the
exceeding Rs.50,000. consideration.

However there are six exemptions in this
receipt of gift. Thegift receivedformrelative,
on the occasion of marriage of anindividual,
or gift received under a Will / by way of
inheritance or gift given in contemplation of
death of thepersoni.e. Gift—Mortis Causashall
not be considered asincome. Therelativehas

The gift received on the occasion of the
marriage of anindividua isexempt. Therefore
gift received during wedding or reception as
‘Chandlo’ are exempt but only in the hands of
individual i.e. bride or bridge groom and
cannot be taken as receipt of HUF i.e. of
husband and wife after themarriageritualsare
over. Theterm onthe occasion of themarriage
isvery important. Therefore gift received on
engagement or ring ceremony strictly will not
quality asgift onthe occasion of themarriage.
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Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

It doesnot strictly mean onthedate of marriage
but any gift received before or after some days
which areassociated with the event of marriage
will certainly qualify for the exempted gift. If
arelative from abroad or out of station sends
the gift after some months/years even then it
can be considered as gift received on the
occasion of themarriage.

Gift received by a person under aWill (or by
inheritance) i.e. from the parents/relatives on
inheritance are also capital receipt (2) (vi) of
theAct. Such giftsby Will cantakeplaceonly
after the death of the person. Inheritance will
beawaysfrom thefamily/relative but amount
can bereceived under aWill from any person
i.e. relative, friend or even unknown person.
Hon’ ble Supreme Court in case of K.K. Birla
v. R.S. Lodha held that it is possible for a
person to Will his/her property to any person.

Similarly gift received in contemplation of
death, means the thought of dying, not
necessarily from imminent danger but as the
compelling reason to transfer property to
another. It is known as Gift MaurtisCausa.
Thisisdifferent fromtheWill inasmuch asa
giftissaidtobemadein contemplation of death
where a person who is ill and expect to die
very shortly of illness, delivers to another
person the possess on of any movable property
to receive and keep as a gift in case the donor
shall dieof suchillness.

After Making Gift:
Clubbing of | ncome

If transfer of immovable property is made to
spouse, son’'s wife, or any other person for
immediate/deferred benefit of spouseor son’s
wife of the Donor, then any income/benefit
arisefrom the use/investment of such property
will be clubbed in the hands of Donor (i.e.
Transferor) proportionately. [ Sec. 64(1)].

Further, if the donee is minor child of donor,
then any income arising from the use/
investment of such immovable property will
be clubbed in the hands of Parents. [Sec.
64(1A)].

Taxability in hands of Donee at the time of
sale of such immovable property - Sec. 49(1)

& 49(4).

1. Cost of acquisition for the purpose of
computation of Capital Gainwill be Cost
of previous owner if nothing has been
taxableunder sec.56(2)(vii).[Sec. 49(1)]

However, Where the capital gain arise
from the transfer of a property, the value
of which has been subject to income tax
under section 56(2)(vii) or 56(2)(viia), the
cost of acquisition of such property shall
be deemed to bethe value which hasbeen
taken into account for the purpose of the
said section. [Sec. 49(4)].

2. Holding period for such asset will be
counted from the date of acquisition of
the previous owner [ As per the decision
by Bombay High Court in the case of
Manjula J. Shah] 1TA No.3378 of 2010,
dt. 11.10.2011. Here Previous owner
means — a person who have acquired
such asset by way of otherwise than gift.

56(2)(vii)(b)(i) —Analyss

Now most controversial sub section is 56
(2) (vii) (b) isdiscussed asunder :

Gift received in Form of Immovable
Property (Without consider ation)

At thetime of Making Gift :
Taxability in hands of Donee - Sec.

56(2)(vii)(b)(i):

If any individua /HUF receivesany immovable
property, without cons deration, the stamp va ue
of which exceeds Rs.50,000 then stamp duty
value of such immovable property shall be
taxable. If stamp duty value of immovable
property does not exceed Rs.50,000 then
nothing istaxable in hands of Donee.

It is to be remembered that notwithstanding
exemption or applicability of Section 56 (2)
the provision of Section 54(1) and 64(1) and
64(1A) shall continue to apply i.e. clubbing
provisons.
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Undoubtedly by inserting two provisosit has
been intelligently provided that if the stamp
duty value on the date of registration of sale
deed is higher but the transferor had executed
an agreement and sum has been paid by any
mode other than cash then the stamp duty value
shall be as per the date of agreement and not
the date of registration.

Sub clause(c) of Section 56 (2)(vii) dedswith
the identical situation but in case of property
other than immovabl e property the section as
defined theterm, fair market value, jewellery,
property relatives, stamp duty and accordingly
al such gifts in cash or in kind for a value
exceeding Rs.50,000/- had been taken care of .

As the amendment was covering only
Individual & HUFsvidethisAmendment, the
smart operators shifted the abuse by using the
assessees in form of Partnership firms and
Private Limited Companies. To cover such
continuous abuse, further amendment has been
made so as to cover such entities like
Partnership firms and Private Limited
Companiesand Closely held companies.

The assessee like AOP are still not covered
and one has to see whether such abuseis still
continued by such smart operators.

Amendment from 1.6.2010:

To curb the conversion of black money
or other proceeding of income and wedth
through media of firm and companies a
new sub section (viia) have been
introduced with effect from

(viia) where afirm or acompany not being a
company in which the public are
substantially interested, receives, in any
previousyear, from any person or persons,
on or after the 1% day of June,2010, any
property, being shares of a company not
being acompany in which the public are
substantially interested,

(i) Without consideration, the aggregate
fair market value of which exceeds
fifty thousand rupees, the whole of
the aggregate fair market value of
such property;

Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

(i) Foraconsderationwhichislessthan
theaggregatefair market value of the
property by an amount exceeding
fifty thousand rupees, the aggregate
fair market value of such property as
exceeds such consideration :

Provided that this clause shall not apply to any
such property received by way of atransaction
not regarded as transfer under clause (via) or
clause (vic) or clause (vich) or clause (vid) or
clause (vii) of Section 47. (Sec. 47 not Re-
Printed here).

Thisprovision hasbeenintroduced to curb the
practice of transferring the ownership of the
company through shares at a price less than
the fair market value and obtained the
differencein cash. Therecelpt of such shares
by individua is aready covered the assessee
like firm and companies this clause has been
inserted.

ToillustrateMr.X saleshissharesof aclosely
held company to a Partnership firm of Rs.50
lakhs, the fair market value as worked out
under the definition provided to exceptioni.e.
as per prescribed rules worked out to Rs.2
crorethen thedifferencewhichisin excessof
50,000/- i.e. Rs.1.50 crorewould bechargeable
totax inthe handsof the Partnershipfirm M/s.
X.Y, Z.

It isto be kept in mind that under this clause
what is covered is only shares and not the
Debentures, whether convertible or non
convertible,

Disection of the Section

Fir st / Second Provisoto Sec 56(2)(vii)(b)(ii)

—Analysis

Exceptions:

a) Incasetheassessee has—

b) enteredinto an agreement;

c) theagreementisfortransfer of immovable
property; and

d) the agreement fixes the amount of
consideration;
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the date of such agreement and the date
of registration are not the same;

the amount of consideration referred to
inthe said agreement or

apart of the consideration has been paid
by any mode other than cash on or before
the date of the said agreement then, the
stamp duty value on the date of the
agreement may betaken for the purposes
of S.56(2)(vii)(b)(ii).

Extract of Object Memorandum of
Finance Bill, 2012

The new clause will apply where a
company, not being acompany in which
the public are substantially interested,
receives, in any previous year, from any
person being aresident, any consideration
for issue of shares. In such a case if the
consideration received for issue of shares
exceedstheface value of such shares, the
aggregate cons deration received for such
sharesas exceedsthefair market value of
the sharesshall be chargeableto income-
tax under the head “Income from other
sources’. However, this provision shall
not apply where the consideration for
issue of sharesis received by a venture
capitd undertaking fromaventure capita
company or aventure capital fund.

Further, it isalso proposed to providethe
company an opportunity to substantiate
itsclaim regarding thefair market value.
Accordingly, it is proposed that the fair
market value of the shares shall be the
higher of the value—

asmay bedeterminedin accordancewith
the method as may be prescribed; or

as may be substantiated by the company
to the satisfaction of the Assessing
Officer, based on the value of its assets,
including intangible assets, being
goodwill, know-how, patents, copyrights,
trademarks, licenses, franchises or any
other business or commercial rights of
Similar nature.

Q QY8 W

(i)

(i)

@

6.

1)

[SESROEN

Thisamendment will take effect from 1st
April, 2013 and will, accordingly, apply
in relation to the assessment year 2013-
14 and subsequent assessment years.

Let us now understand Section
56(2)(viiib)

where a company,

not being acompany inwhich the public
aresubstantially interested,

receives,

inany previous year;

from any person being aresident,

any consideration for issue of sharesthat
exceeds the face value of such shares,
the aggregate consideration received for
such shares as exceeds the fair market
value of the shares:

Provided that thisclause shall not apply
wheretheconsideration for issue of shares
isreceived —

by a venture capital undertaking from a
venture capital company or a venture
capital fund; or

by a company from a class or classes of
personsas may be notified by the Central
Government in this behalf.

Explanation. — For the purposes of this
clause, -

Thefair market value of the shares shall
be the value —

Clause(i)

asmay bedeterminedinaccordancewith
such method as may be prescribed; or

Clause (ii)

Asmay be substantiated by the company
to the satisfaction of the Assessing
Officer,

based on the value,

on the date of issue of shares,

of itsassets,

including intangible assets being
goodwill, know-how, patents, copyrights,
trademarks, licences, franchises or any
other business or commercial rights of
similar nature,
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@  whichever is higher.

(b) "venture capital company”, “venture
capital fund” and “venture capital
undertaking” shall have the meanings
respectively assigned to them in clause
(&) (clausg(b) and clause(c) of Explanation
1 to clause (23FB) of section 10,”

Simultaneous amendment in definition of
Income-

2(24)(xvi) any consideration received for
issue of sharesas exceedsthefair market
value of the shares referred to in clause
(viib) of sub-section(2) of section 56;

Thisclause has beeninserted with effect from
1st April 2013 and is applicable form
Assessment Year 13-14. It brings to tax the
consideration received from resident by a
company (other than a company in which
public are substantially interested) whichisin
excess of fair market value. Such casesisto
betreated asincome of aclosely held company
which are normally received when shares are
issued at apremium. Inother wordstheshares
issued by various companies (unlisted)/in
which Public are not substantially interested)
at apremiumnot justifying the samearehit by
this clause. Of course with a view to
encourage genuine companiestwo exceptions
are provided. Normally it will not apply to
shares received by a venture Capital
undertaking receiving shares form Venture
Capital Company/Venture Capital Fundor (2)
such class or classes of companies may be
notified by the Central Government.

Why such Amendment ?

With a view to convert the black money
Companies were issuing share premium
without justifying the reserve or market value
of theshares. Thereforeto curb such practice
it has been provided that fair market value of
the shares shall be in accordance with the
method as may be prescribed or as may be
substantiated by the company tothe satisfaction
of Assessing Officer based on the value of its
assets including intangible assets. Out of the

Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

above two whichever is higher will be the
maximum premium allowed.

The working of the fair market value as
providedintherulesisgivenintheAppendix.
Thus various practices of money laundering
or conversion of black money are attempted
to be curbed by these amendments. May be
that in some exceptional casesgenuinebuyers
or genuine sellers of closely held companies
are adversely hit but subject to that this isa
provision where unjustified premium and
thereafter reducing the price of the sharesand
suffering short term or long term capital gain
of shares etc. will be curbed.

The Game behind:

Indiais having one of the most reasonabl etax
structure with 30% maximum Income-tax and
more than that as per latest report of
Parliamentary Committeetheeffectivetax rate
inlndiaisjust around 20%.That isthereasons
that in last budget ,Hon' ble Finance Minister
allows gradual reduction of Income Tax on
companies up to 25%. Of Course, by
removing/ withdrawing certain exemptions
and tax benefits. However, most unfortunately
millionsof citizensin our country are still not
paying the Tax or are still not paying thetrue
and correct tax honestly. Though avoidance
of incometax ispermissible under thelaw; but
evasoncertainlyisillegal aswell asimmoral.
Honest citizens paying true and correct tax
noti ce that thosewho are dishonest citizensare
ableto generate unaccounted income and in
turn plough them back in the Industry, and
grow richer and richer and amas wedlth as
against they are at loss and they sometimes
get frustrated. Definitely not in thispart of the
country i.e. in Gujarat / Maharashtra but in
some of other States in of the country
systematic chainand systemisprevailing like
parallel economy of black money for
conversionof black money intowhite money.
Thesekindsand modus operandi of conversion
into white money by different modes were
happening infront of the eyes/bel ow the nose
of Income tax Authorities. Even top most
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bureaucracy in Del hi and Finance Ministry and
others are aware of all such practices. The
Ministry having realized that Judicid Decisons
and Executive actionsare not sufficient tocurb
such rapid growth of conversion of
unaccounted money into accounted one,
Finance Ministry thought it fit and rightly so
to make appropriateamendmentsto check and
control such recognized approved and famous
method of conversion of black money into

white money popularly known as Calcutta
Companies.

Ilustration:

Let us understand what was hitherto
happening. A personwho isin control of such
fundswill incorporate and have his company
the following assets and liabilities with duly
audited accounts, directors’ reports etc., as
under:-

Assets Amount Liabilities Amount
Equity share capita 1 crores 10 crores Net Assets 12 crores
shares of Rs.10 each. (Reserves & | 2 crores

Surplus

Total 12 crores Total 12 crores.

The entire paid up share capital of the company is held by Mr.A and hisfamily members.

Mr. B. (or hisgroup) subscribesto 10 lakh shares of A Pvt. Ltd. of face value of Rs.10 each at Rs. 200
per share at a premium of Rs.190 per share. Therefore, Mr. B gives cheques of Rs.20 crores to the
company and heis allotted 10 lakh shares of A. Pvt. Ltd. Mr. A inturn gives cash i.e. black money of
Rs.20 croresto Mr. B.

Liabilities Amount Assets Amount
Equity sharecapital 1.10 crores |11 crores Bank Balance 20 crores
shares of Rs.10 each. Other Net Assets 12 crores
Share Premium 19 crores
Reserves & surplus 2 crores
Total 32 crores 32 crores

Now Balance Sheet of Company A Pvt. Ltd.,
isasunder:-

Mr. A and his family have successfully
converted black money of Rs.20 crores into
white money of Rs.20 crores in the hands of
their company. The share premium received
ison capital account and being share capital
receipt not taxablein the hands of company.

The shareholding patternis:

Mr.A & 1 crores shares of

hisfamily Rs.10 each.

Mr. B.& hisfamily 10 lakh share of
Rs.10 each.

Totd 110 lakh shares of
Rs.10 each.

Mr. A and his family still have control over
the company since shareholding patternis as
under:-

Mr. A & Family 90.91 %
Mr. B. & family. 9.09%

Practically, what was happening was that
instead of Mr. B, there would be let’s say 40
persons who have white money of Rs.50
lakhs, each then these 40 persons subscribes
to 25,000 share each of Rs. 200 and A &
Family givesblack money of Rs.501akhseach
to these 40 persons.

After this, the fair market value of shares
of the company isderived asunder;

@ Ahmedabad Chartered Acoountants Journal | July, 2016 221



Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

Assets — Liabilities x Paid up value of
unquoted equity sharePaid up equity share
capital 32,00,00,000 x 10=Rs. 29.00.

1,10,00,000 shares

Thereafter, Mr. B/40 people would sell their
sharesto A &family @ Rs.29.00 per share
and therewas no gift implications under section
56(2)(vii). Mr.B /40 people book loss under
the head Capital Gains of Rs.200 — Rs.29.00
= Rs.171.00 per share. Mr. A and family
purchases these 10,00,000 shares @ Rs.29.00
using their white money of Rs.2,90,90,000.
Therefore, Mr. A and his family have
effectively converted Rs. 17,09,10,000/- black
money into white money and having 100%
control over the company Mr. B/ 40 people
areableto book lossof Rs.17,09,10,000 under
the head Capital Gains either Short term or
Long term as per their need / planning.

This kind of dubious planning has been
nullified by introducing section 56(2)(viib)
by Finance Act,2012. Section 56(2) (viib)
provides asunder:

Whereaclosely held company receivesinany
previousyear fromany person, being aresident
any consideration for issue of shares that
exceeds the face value of such sharesthen

- Aggregate consideration — Fair market value
of the sharesreceived for such shares shall be
incomefrom other sourcesin the hands of the
company.

Intheexamplegiven abovethefair market value
of sharesbeforeissue of 101akh sharesis:

12 crore x 10= Rs. 12 per share
10 crore

Therefore,
|akhs shares

Rs.20crores—1.20crores =Rs.18.80 crores
is taxable as income from other sources in
hands of the company.

Rs.20 crores —Rs.12 x 10

Therefore, now companieswill stopissuing
sharesin the aforesaid manner.

- Thissectiondoesnot apply if awidely held
company issues shares at a premium. The
section applies only if a closely held
company issues shares at a premium. The
reason for not applying this section to a
widely held company isthat SEBI monitors
and approvesthe price at which sharesare
issued by awidely held company.

- Thissection doesnot apply whereaclosely
held company issues shares to a Non-
Resident at a premium in excess of FMV.
The reason seems to be that non-resident
will not like to convert his white money
abroadindollarsinto black money inIndia
Moreover, the money received from non-
resident isregulated by FEMA and also by
rules of RBI.

In the example given above, the company is
having net assets of Rs.12 crores. Let us say,
the break-up of net assetsisas under:-

Assets Book Value substantiated
value by company to the
satisfactionof A.O.
on the date of issue
of shares.
Land 2 crores 14 crores
Building | 1crore 13 crores
Goodwill | 2crores 5 crores
Know-how | 1 crore 2 crores
Patents 1crore 4 crores
Copyright | 1 crore 7 crores
Trademarks| 1 crore 2 crores
Licenses 1crore 1 crores
Franchisees| 2 crores 2 crores
Totd 12 crores | 50 crores

Fair market value works out to be:

9. Effects Now:
50 croresx 10
- Theabovemodus-operandi has been broken 3
by introducing section 56(2)(viib) 10 crores = Rs. 50 per shares,
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TheFMV shall betaken to be Rs.50 per share.

Income from other sources in hands of
company shall thereforebe Rs.150 x 10 lakhs=

The implications of proposed amendments-
new clause (viib) and new first proviso to
section 68 have been illustrated in the

Rs.15 crores. following Table:
Face Consideration| FMV of Whether and how much taxable |If new first proviso
value of received shares under proposed new clause (viib) |to section 68
shares determined | of Section 56(2) ? attracted
Casel Rs. 10 Rs. 100 Rs. 120 Since consideration received Entireamount of Rs
does not exceed FMV, question of [ 100 taxable under
taxability under clause (viib) does | section 68
not arise.
Case2 Rs. 10 Rs. 100 Rs. 80 Rs. 20 taxabl ] excess of Entireamount of Rs.
consideration (Rs. 100) over 100 taxable under
FMV (Rs. 80)] section 68.
Case3 Rs. 10 Rs. 10 Rs. 8 Although consideration exceeds |Entireamount of Rs
FMYV, nothing is taxable since 10 taxable under
considerati on does not exceed section 68
face value and so shares not
issued at a premium.
Case4 Rs. 10 Rs. 9 Rs. 8 Here shares are issued at a Entireamount of Rs
discount and not a premium. 9 taxable under
S0, question of taxability under |section 68.
clause (viib) does not arise.

10. IssuesArising from section 56(2) (viib)

1. There are certain issues that arise as
regards new clause (viib) which are dealt
with as under:

(i) Shareapplication money rece ved on 30-
3-2012, but allotment of sharesmadeon
30-4-2012. Whether any amount taxable
under new clause (viib)? - It appearsthat
taxability will ariseintheyear of receipt
of consideration for issue of shares(and
not year of allotment) since the words
“receives’ is used in new clause (viib).
Since, new clause comes into operation
fromA.Y. 2013-14, it appearsthat it will
apply only if considerationisreceived on
or after 1-4-2012. Hence, no question of
taxability under new clause (viib).

(iii)

(i) Companyiswidely held company at the
time of receipt of consideration but is
converted to a closely held company at

thetimeof allotment of shares-It gppears

(iv)

that status of company at the time of
receipt of congideration isrelevant and not
itsstatusat thetime of allotment of shares
.Therefore, since company was not
closely held co. at the time of receipt of
consideration, no question of taxability
under new clause (viib) arises.

Companyisclosdy held company at the
time of receipt of consideration but is
converted to a widely held company at
thetimeof allotment of shares- It appears
that status of company at the time of
receipt of cong derationisrelevant and not
itsstatus at thetime of allotment of shares
.Therefore, since company was closely
held co. at the time of receipt of
consideration, question of taxability under
new clause (viib) arises.

Consideration wasreceved fromanon-
resident who became a resident at the
time of allotment - Since clause (viib)
appliesto consideration received from a
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v)

resident, theresidential statusat thetime
of receipt of consideration by company
and not residential status at the time of
alotmentisreevant. Therefore, asperson
from consideration was received is non-
resident at the time of receipt of
consideration, no question of taxability
under new clause (viib) arises.

Whether consideration receivedin kind
taxable under new clause (viib)? -New
clause (viib) refersto “any consideration
for issue of shares’. The word “any” is
very wide in scope and will take in its
scope cons deration received inkind al so.
However, new clause (viib) only speaks
of how FMV of shareswill bedetermined.
It does not say how considerationinkind
will bevalued for comparison with FMV
of shares. Since provision does not say
how considerationin kind will bevalued,
aview ispossiblethat itisnotintendedto
apply where part or whole of
consideration is received in kind. The
object seems to be to target cash
transactions as black money isgenerated
through cash transactions as can be seen
from new proviso to section 68.

Thusit can be seen that theclear intention
behind this Amendment is to control the
unwarranted or bogus or unjustified
subscription to share premium. As
explained intheexample, it will certainly
control and stop the menace of black
money or unaccounted money being
rotated and channelized through this
mode of Companies. But whiledoingthis
controlling exercise it may hit certain
genuine transactions of bonafide share
premium also. There may be companies
who cannot justify the share premium on
thebasisof existing val uation evenif done
on global valuation concept. The Rules
of Valuationareclearly prescribedin Rule
11U and 11UA. Therefore, any other
global valuation done by best of thefirm
of Chartered Accountant or a

11.

12.

Management Consultant may not be
accepted by the Income Tax Authorities
if not done strictly as per the Rules.
Particularly in cases of companieswhere
softwareinnovationsare being conducted
and are on pipeline or in cases where
technology up gradation or a secret
formula is planned to be sold through
heavy share premium may be adversely
affected by thisAmendment.

v SimultaneousAmendment in Section
68

Section 68: Cash Credits.

Whereany sumisfound credited in the books
of an assessee maintained for any previous
year, and the assessee offers no explanation
about the nature and source thereof or the
explanation offered by him is not, in the
opinion of theAssessing Officer, satisfactory,
the sum so credited may becharged to Income-
tax as the income of the assessee of that
previousyear.

Proviso added by Finance Act, 2012 w.e.f.
Assessment Year 2013-14.

[Provided that where the assessee is a
company,(not being a company in which the
public aresubstantially i nterested) and the sum
so credited cond stsof share appli cation money,
share capital, share premium or any such
amount by whatever name called, any
explanation offered by such assessee-company
shall be deemed to be not satisfactory, unless—

(@) the person, being a resident in whose
name such credit isrecorded in the books
of such company also offers an
explanation about the nature and source
of such sum so credited; and

(b) such explanation in the opinion of the
Assessing Officer aforesaid has been
found to be satisfactory:

Provided further that nothing containedinthe
first proviso shall apply if the person,inwhaose
name the sum referred to therein is recorded,
is a venture capital fund or a venture capital
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company as referred to in clause (23FB) of
section 10.]

13. Let us understand what was happening
and why such amendment: Company XYZ
Pvt. Ltd. used toadopt thefollowingmodus
oper andi to convert black money intowhite
money:

100 slum dwellerswere contacted and their
PAN cards were made and their bank
accountswere opened. Inthe previousyear
31-03-2013, Rs. 2,00,000 each cash was
depositedintheir bank accountsand cheque
of Rs.2,00,000 wastaken fromtheminthe
name of the company XY Z Pvt. Ltd. They
were made to sign share application form
that they are applying for 10,000 shares of
10eachfacevaueat apremiumof 10. They
werealso madeto sign blank transfer deeds
for share transfer. Each slum dweller’s
return was filed showing income of Rs.
2,00,000/- for previous year 31-03-2013
and tax thereon is NIL. For this process
each slum dweller was paid Rs.2,000 in
cash i.e. unaccounted money.

In the above process company XY Z Pvt.
Ltd. has deposited unaccounted cash of
Rs.2,00,000 x 100 = Rs.2 crores. In the
slum dwellers' bank account and received
chequesof Rs.2 croresas share application
money in the company XY Z Pvt. Ltd.

TheFair Market Value/ issue priceof shares
of company XYZ Pvt. Ltd. is Rs. 20 per
share.

Thecompany XY Z Pvt. Ltd. either shows
Rs.2 croresas Share Application Money or
allots 10,000 shares of Rs.10 each at a
premium of Rs.10 to the Slum dwellers
however, physical custody of these shares
is not given to the slum dwellers and
company retains the same. The company
is safeguarded by the blank share transfer
deeds.

Now the Assessing Officer takes the case
of the company in the scrutiny assessment

u/s. 143(3) for the above mentioned
previous year. The Assessing Officer asks
the explanation from the company for the
nature and source of sum of Rs. 2 crores
credited by the company in its books as
share application money or asks share
capital introduced and premium thereon.
TheA.O. asksfor;

(i) bank pass books of these 100 slum
dwellers.

(i) persona appearance of these 100slum
dwellers

The company simply producesto theA.O.;

() Nameand address of Slum dweller
(i) PAN of slum dweller
(i) ITR of sum dweller.

The company does not produce the pass
books of these slum dwellers and does not
produce them personally before A.O.
Assessing Officer to investigate the case
and finds that cash of Rs. 2,00,000 was
deposited in bank account of each Slum
dweller and findsthat slum dweller has no
financia standing. Slum dwellerisnot able
to offer explanation about the source of
Rs.2,00,000 or the explanations offered by
him are found to be unsatisfactory by
Assessing Officer.

The Assessing Officer invokes section 68
and adds Rs.2 crores to the income of the
company as unexplained cash credits
because the persons from whom share
application money came were not able to
prove the source of money in their hands.
Such additionsu/s.68 so made in the hands
of the comp[any was not being sustained
inAppealsbecauseHon' ble Supreme Court
Lovely Exports (P) Ltd. [(2008) 216 CTR
195], has held as under:

“ 1f the share application money isreceived
by the assessee-company from alleged
bogus shareholders, whose names are
given to the Assessing Officer, then the
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department isfreeto proceed toreopentheir
individual assessmentsin accordancewith
law but thisamount of share money cannot
be regarded as undisclosed income under
section 68 of the assessee-company. The
Supreme Court held that thereisno onus
on the company to prove the source of
money in the hands of shareholder or the
persons making payment of share
application money. If company identifies
the persons from whom money has been
recel ved, then section 68 cannot beinvolved
in the hands of company?”

Thus, by virtue of above Supreme Court
Judgment, no income was possible to be
added in hands of company under section
68.

In hands of slum dwellers, the Assessing
Officer applies section 68 as Rs.2,00,000
credited in bank account is unexplained.
The slum dweller is not able to offer any
explanation about the source of Rs.2,00,000
or the explanation offered by him arefound
to be unsatisfactory. But since the slum
dwellershad no other source of income, the
only income assessed was Rs.2 lakhsunder
section 68. Considering the slab limit of
Rs.2,00,000 no tax/interest/pendty could be
levied on the above slum dwellers.

Thus, Rs.2 crores black money was
possible to be converted into white money
by the company with no tax implication.

However, it isimportant to note the recent
decision of Hon' ble High Court of Delhi
in case of CIT vs. Nova Promoters
& Finlease (P) Ltd.[(2012) 18 taxmann 217]
wherein Hon'ble Justice Mr. R.V. Easwar
held that “thereis ample authority for the
position that where an assessee fails to
prove satisfactorily the source and nature
of certain amount of cash received during
the accounting year, the Incometax Officer
is entitled to draw the inference that the
receipt are of an assessable nature. Section
68 recognizes the aforesaid legal position.

Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

Theview taken by the Tribunal ontheduty
cast on the Assessing Officer by section 68
is contrary to the law laid down by the
Supreme Court inthe judgment cited above.
Evenif oneweretohold, albeit erroneously
and without being aware of the legal
position adumbrated above, that the
Assessing Officer isbound to show that the
source of the unaccounted monieswasfrom
the coffers of the assessee, we areinclined
that in the facts of the present case such
proof has been brought out by the A ssessing
Officer. The statements of Mukesh Gupta
and RajanJassal, the entry provides,
explaining their modus operandi to help
assessee’s having unaccounted monies
convert the same into accounted monies
affords sufficient material on the basis of
which the Assessing Officer can be said to
have discharged the duty. The statements
refer to the practice of taking cash and
issuing chequesin the guise of subscription
to share capital, for a consideration in the
form of commission. As aready pointed
out, names of several companies which
figuredinthe statements given by theabove
persons to the investigation wing also,
figured as share-applicants subscribing to
the shares of the assessee-company. These
constitute materials upon which one could
reasonably cometo the conclusionthat the
monies emanated from the coffers of the
assessee-company. The Tribunal, apart
fromadopting an erroneous|ega approach,
alsofailed to keepinview thematerial that
was relied upon by the Assessing Officer.
The CIT (Appeals) also fell into the same
error. If such material had been kept in
view, the Tribunal could not havefailed to
draw the appropriate inference.

Finance Act, 2012 nullifies the above tax
planning. Proviso to section 68 has been
added by Finance Act, 2012 which over-
rules the Supreme Court judgment in
Lovely Exports (P) Ltd. as mentioned on
theearlier page.
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Thus, as per the Proviso inserted by
FinanceAct, 2012; in Section 68

If in case of aclosely held company any
sumisfound creditedinitsbooks of account
as share application money, share capital,
share premium or any such amount by
whatever namecalled (Rs.2 croresin above
example in case of XYZ Pvt. Ltd.) the
explanation given by theseresidents(slum
dwellersin above example) tothe Assessing
Officer isfound to be unsatisfactory, then,
it shall be deemed that the explanation
offered by the assessee company about the
sum socredited (Rs.2 croresinour example)
iIs not satisfactorily explained and
consequently Rs.2 crores shall be deemed
to be income of the company as
unexplained credit under section 68.

The crux of amendment is that the closely
held company receiving share application
money/share capital/share premium/any
such amount has to prove the source of
funds in the hands of shareholder/person
giving the share application money/share
capital/share premium/any such amount.

i.e. Now source of sourceis also required
to be proved to the satisfaction of the A.O.
Thus all the earlier decisions of several
Tribunals and High Courts are nullified.

@ The FinanceAct, 2012 has placed onus of

proof onthe closely held company receiving
the share application money/share capital/
share premium/any such amount has to
provethat such money whichisinvestedin
the company bel ongsto the person who has
given the money to the company.
Otherwise, the money so received shall be
taxable in hands of company as
unexplained cash credit under section 68.

Further section 115BBE has been
introduced by Finance Act, 2012 which
provides as under:

1. Where the total income of an assessee

includes any income referred to in section

1]

68, section 69, section 69A, section 69B,
section 69C or section 69D, the income-
tax payable shall be the aggregate of —

The amount of income-tax calculated on
incomereferred toin section 68, section 69,
section 69A, section 69B, section 69C or
section 69D, at therateof thirty per cent;
and

Normal tax rate on the balanceincome.

Notwithstanding anything contained inthis
Act, no deduction in respect of any
expenditure or allowance shall be allowed
to the assessee under any provision of this
Actincomputing hisincomereferredtoin
clause (@) of sub-section (1).

Theeffect of thisshall becompany theliable
to tax @ 30% on addition made under
section 68.

No expenditure shall be alowed from the
income so deemed under section 68 and
deductions under Chapter VI-A shall also
be not allowed from such deemed income.

The proviso to section 68 added by
FinanceAct, 2012 and section 115BBE
alsonullifiesthefollowing tax planning:

Cash of Rs.2,00,000 was deposited in
account of anon-earning member of family
or servant/driver in the house and it was
shown asincome from tuitions/ boutique.
Incometax returnswerefiled for thesenon-
earning members/servant/driver showing
income of Rs.2,00,000 and Nil tax thereon.
Then, thisRs.2,00,000 was taken asaloan
into the business from these people. Now,
the Assessing Officer has the power to ask
the source of Rs.2,00,000 from the non
earning members/servant/driver being
credited to their bank account. Assessing
Officer will ask for name and addresses of
student’s to whom tuitions were given and
names and addresses of persons to whom
Ambroidery / Vadi / Papad / Khakhra
services provided. If no explanation is
given or explanation is found to be
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unsatisfactory by Assessing Officer, then,
Rs.2,00,000 will be added asincomefrom
unexplained credit under section 68 in
hands of non-earning member / driver /
servant. As per section 115BBE this
income will be taxed @ 30.90% without
the slab of Rs. 2,50,000 i.e. tax of Rs.
61,800. Thus, the practice of converting
black money into white money has been
attacked.

Notes:
1. Provisotosection 68introduced by Finance

Act, 2012 is not applicable to money
received from non-residents since money
received from non-resdentsisregulated by
FEMA and rules of RBI.

Proviso to section 68introduced by Finance
act, 2012, isnot applicabletomoney received
from Venture Capital Company and
Venture Capital Fund since they are
regulated by SEBI.

Sofar assection 68isconcerned there are now
numerous decisions of Hon’ ble Tribunals and
High Courts clearly holding that when such
amounts are found credited in the books of
accounts in the names of persons whose
identity, genuineness and creditworthiness
cannot be explained by the assessee to the
satisfaction of the A ssessing Officer then such
sum so credited can be charged to Income Tax
asincome of the assessee of that previousyear.
But the decision of Hon' ble Supreme Court in
case of Lovely Export (supra) came to the
rescueof operatorswhichwereinapositionto
introduce unaccounted or black money in the
modus operandi as illustrated above. By
making amendment in the proviso of this
section now it will be ailmost impossible to
introduce unaccounted money in this manner.
Inaway itisavery welcomeamendment asit
isto curb introduction of black money in the
guise of companies share capital. Inview of
this now every company ( other than public
company ) inwhich public arenot substantialy

Issues and Controversies under Section 56(2) and Section 68 of Income-tax Act, 1961

interested shall have to maintain and in turn
produce before the Income tax authorities the
genuineness and creditworthiness besides the
identity of the investors/shareholdersin share
capital. No doubt , there are numerousdecisions
of Tribunals aswell asHigh courts, that even
if additionsare made u/s68 of thel.T. Act, on
account of such unexplained deposit/ Credits,
penalty of conceal ment / inadequate particulars
of incomeu/s271(1)(c) isnot leviable.

Decisions:

DCIT Vs. M/s. K. BhanjiVanmalidas& Co. —
ITA No. 743/RJT/2010 ( ITAT Rajkot )

ITO Vs. Shri HaribhaiDevrajbhaiBabariya —
ITA No. 96/AHD/2011 (I TAT Ahmedabad )

Mohd Haji Adam & Co, Vs. DCIT - ITA
N0.4341/Mum/2009 ( ITAT Mumbai)

Now Section 271(1)(c) further amended for
levy of penalty and Section 270A has been
inserted vide FinanceAct, 2016 defining Under
Reported/ Misreporting income.

(Sec. 270A of the Act not Re-Printed here)

It shall be the duty of a Chartered A ccountant
also to ensure that such kind of unscrupulous
practice of introduction of black money inthe
guise of share capital is not alowed to be
slipped through. The Government is aware of
almost parallel economy of black money and
hasitslimitationto control and curb. Thecitizens
areawarethat thetax rate and structureisquite
moderate in India and therefore, it is the duty
of Chartered A ccountants and professionalsto
join the hands and see that as a professional
activism we all must try to stop such kind of
abuse or dubioustax planning. It isequally our
rolelikethat of government/ Finance ministry,
when we claim to be partners in Nation
Building that circulation of Black Money is
minimized and tax planning in the grab of
avoidance done by giants through foreign
companies and tax heaven entities are also
controlled and checked.
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v  APPENDIX-1

Examples on Calculation of Fair Market Value.

@ Baance Sheet of Company the shares of the same are unquoted as on 31% March 2013.

Liabilities Amount | Assets Amount
(inRs) (inRs)

20,000 Eq. Sharesof Rs.10each | 2,00,000 | Fixed Assets- Net Block
fully paid Land & Building 5,00,000
Revenue Reserves 5,95,000 | Plant& Machinery 2,75,000
Secured Loan 1,50,000 | Motor Vehicles 55,000
Trade Creditors 1,35,000 | Stock InTrade 1,33,000
Provision for Taxation 45,000 | Sundry Debtors 1,45,000
Cash at Bank 15,000
Preliminary Expenses 2,000
11,25,000 11,25,000

AssumeAfter Tax Cost of Capital to be 17.5% and Normal Rate of Return of Industry is 10.85%. The
net cash flow of the company after taking into consideration taxation and capital expenditure over next

fiveyearsareasfollows:

Year 2014 2015 2016 2017 2018
CF (Rs) 100000 120000 140000 10000 150000
Calculation of Fair Market Value of Unquoted Sharesasper Rule 11UA of IncomeTax Rulesaswell
as DCF Approach
1) Net AssetsApproach
Particulars Amount in Rs. Amount in Rs.
Land And Building 500000
P& M 275000
Motor Vehicles 55000
Stock in Trade 133000
Sundry Debtors 145000
Cash at Bank 15000
Total Assets(A) 11,23,000
Less: OutsideL iabilities
Secured Loans (150000)
Sundry Creditors (135000)
Total Liabilities(L) (2,85,000)
NET ASSETS(A-L) 8,38,000

Fair Market Value per Equity Share= (A-L)/ (PE)*(PV)
Where PE= total amount of Paid up Equity Share capital as shown in Balance Sheet. (i.e Rs. 200000)

PV = the paid up value of equity sharei.e. Rs. 10

= [Rs. 1123000-Rs.285000 X Rs 10]

Rs. 2, 00,000
= Rs. 419
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2) Net AssetsApproach (Revalued Figures of Balance Sheet)

Particulars Value without Upward Revalued

Revaluation Revaluation Amounts
in Rs. Rs. Rs.

Land And Building 500000 110000 610000

P&M 275000 13000 288000

Motor Vehicles 55000 47000 102000

Stock in Trade 133000 0 133000

Sundry Debtors 145000 0 145000

Cash at Bank 15000 0 15000

Total Assets(A) 11,23,000 12,85,000

Less: OutsideLiabilities

Secured Loans (150000) (150000)

Sundry Creditors (135000) (135000)

Total Liabilities(L) (2,85,000) (2,85,000)

NET ASSETS 8,38,000 10,00,000

Fair Market Value per Equity Share= (A-L)/ (PE)*(PV)

Where PE=total amount of Paid up Equity Share capital as shown in Balance Sheet. (i.eRs.

200000)

PV = the paid up value of equity sharei.e. Rs. 10

= [Rs. 1285000-Rs.285000 X Rs 10]

Rs. 2, 00,000
= Rs. 30
3) Discounted Cash Flow Approach

Year PVF @ 17.5% Cash Flows | Discounted Cash Flow

2014 0.85 Rs. 100000 Rs. 85000

2015 0.72 Rs. 120000 Rs. 86400

2016 0.62 Rs. 140000 Rs. 86800

2017 0.52 Rs. 10000 Rs. 5200

2018 0.45 Rs. 150000 Rs. 67500

2019 onwards 0.45 Rs.150000/10.85* 100 Rs. 622120

= Rs. 13,82,488
Total Discounted Cash Flowstill Perpetuity Rs. 953020
Value Per Share ( Rs. 953020/20000 Shares) Rs. 47.65
ooo
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FromtheCourts

CA. C. R. Sharedalal
jcs@crshareda alco.com

CA. Jayesh C. Sharedalal
jcs@crshareda alco.com

Amendment to Sec. 40(a)(ia) by Finance
22 Act 2010 isretrospective : CIT vl/s.

Harish Chand Ahuja (2015) 280 CTR

403 (Raj): (2015) 125 DTR 0184 (Raj)

| ssue:

Whether amendment made to Sec. 40(a)(ia) by
Finance Act, 2010 with effect from 01/04/2010 is
retrospective?

Held :

Provisionof s. 40(a)(ia) asamended by the Finance
Act, 2010 beingcurativein nature, the samewould
apply retrospectively and, therefore, disallowance
under s. 40(a)(ia) could not be made where the
assessee has deposited the TDS amount prior to
the due date of filing return of income.

Sec. 35 (2AB) : Allowance of Weighted
deduction on machinery not started

23 using: CIT v/s. Biocon Ltd. (2015) 234
Taxman 604 (Karnataka) : (2015) 127
DTR 0127 (Kar)

| ssue:

Whether weighted deduction u/s 35(2AB) is
allowable on machinery purchased but not started
using the same?

Held :

Assessee was engaged i n busi ness of manufacture
of enzymesand pharmaceutical ingredients. During
year, it incurred an amount Rs. 7.82 crorestowards
cost of machinery, and claimed weighted deduction
under section 35(2AB) thereon. Assessing Officer
having noticed that above amount included a sum
of Rs. 2.72 croresincurred towards three items of
machinery, which had not been installed and
commissioned during year, heldthat assesseewas

not entitled for weighted deduction on amount of
Rs. 2.72 crores. It was held that entire expenditure
incurred in respect of research and devel opment had
to beallowed for weighted deduction under section
35(2AB).

Distinction between Works Contract
24 and Sale : CIT v/s. A.P. State Road

Transport Corporation (2015) 235

Taxman 159 (AP & Telangana)

| ssue:

Whether contract for building bus on a chassis
suppliedisa‘workscontract’ or acontract for ‘sa e ?

Held :

Assessee wasa State Road Transport Corporation.
Assessee handed over chassisto fabricating agency
with an understanding that bus asafinished product
would bedelivered to assessee. AssessngAuthority
took view that said activities of assesseeresembled
a works contract and assessee was under an
obligation to effect deduction of tax at source on
payment to agency. As same was not done by
assessee, Assessing Authority levied tax and
interest. Whereactivity entrusted to an agency was
on account of its expertise and what was supplied
to assesseeat end of contract wasafinished product,
activity was asale and not aworks contract.

Notice u/s 143(2) is mandatory : Sec.
25 292BB does not help : Asst. CIT v/s.

Greater Noida Industrial Development

Authority (2015) 379 I TR 14 (All)

| ssue:

Absence of issue/ service of notice u/s 143(2) can
be remedied by Sec. 292 BB?
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Held:

Thejurisdiction of the Assessing Officer to make
an assessment under section 143(3)(ii) of the
IncomeTax- Act, 1961, is based on the issuance of
a notice under section 143(2) (ii) of the Act. The
proviso to clause (i) of sub-section (2) of section
143 clearly stipulates that a notice must be served
on the assessee. Section 292BB of the Act was
inserted by the FinanceAct, 2008, with effect from
April 1, 2008. Section 292BB of the Act provides
a deeming fiction. The deeming fiction is to the
effect that once the assessee has appeared in any
proceeding or co-operated in any enquiry relating
to an assessment or reassessment, it shall be deemed
that any notice under the provisions of the Act,
which isrequired to be served on the assessee, has
been duly served upon him in time in accordance
withthe provisionsof theAct. Thereisadifference
between issue and service of notice. The essential
requirement is “issuance of notice” under section
143(2) of theAct. The deeming fiction under section
292BB of the Act is with regard to “service of
notice”. Section 292BB cannot obviate the
requirement of complying with a jurisdictional
condition. For the Assessing Officer to make an
order of assessment under section 143(3) of theAct,
itisnecessary toissueanotice under section 143(2)
of the Act and in the absence of a notice under
section 143(2) of the Act, the assumption of
jurisdictionitself would beinvalid.

Sec. 147 : Reopening :CBDT instruction
cannot override provision of Act.

26 Sun Pharmaceutical IndustriesLtd. v/s.
Dt. CIT (2016) 381 I TR 387 (Delhi)

|ssue:

Whether instructions of CBDT can override
provision of Sec. 147?

Held :

A quas Judicia authority, which is expected to
exercise statutory functions on objective criteria,
cannot act on thedictates of any superior authority,

or on any instruction that may be issued by an
authority that may have administrative control over
such quasi - judicial authority.

The Central Board of Direct Taxes issued
Instruction No. 9 of 2006. The purpose of issuing
the instruction was “to set out the procedure to be
followed at different stages of audit objectionsand
for the appropriate remedial action to be taken
thereon”. The Central Board of Direct Taxesissued
these instructions so that “Management and
processes relating to audit objections were
streamlined with agreater sense of accountability”.
Accordingly, Instruction No. 9 of 2006 wasissued
“insupersession” of earlier instructionsfor “ Strict
compliance by al concerned”. In terms of the
ingtructionsremedial action isexpected to betaken
even where an objection raised by the audit is not
accepted by the Commissioner. Instruction No. 9
of the Central Board of Direct Taxes dated
November 7, 2006 cannot possibly override the
statutory powers to be exercised by an Assessing
Officer in terms of section 147 of the Income Tax
Act, 1961. In other wordstheinstruction hasto be
read consistently with proviso (a) to section 119(1)
of theA ct and cannot compel theAssessing Officer
toissue notice.

Notice u/s 147 by another officer is not

27 valid
Dushyant Kumar Jain v/s. Deputy CIT
(2016) 381 I TR 428 (Delhi)

|ssue:

Whether notice u/s 147 can be issued by another
officer than the one who passed original order?

Held:

The Deputy Commissioner had himself admitted
that the officer who issued the notice dated March
14, 2014 and recorded the reasons for reopening
the assessment. i.e. the Income Tax Officer, was
not the Assessing Officer of the assessee. That
single fact in itself vitiated the reopening of the
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assessment. The subsequent notice dated June 23,
2014 under section 148 of the Act issued by the
Assessing Officer of the assessee was beyond the
deadline of March 31, 2014 under section 149
(1) (b) of theAct and thereforenot valid. Thereasons
given by the Department initscounter affidavit did
not explain the illegality in invoking the powers
under section 148 of the Act for reopening the
assessment of the assessee for the assessment year
2007-08. The mere fact that the definition of an
Assessing Officer in terms of section 2(7A) of the
Act included a Deputy Commissioner and other
superior officersor an Income-Tax Officer of some
other ward who might be vested with the relevant
jurisdiction by virtue of ordersissued under section
120(1) or (2) of theAct would not make adifference
to the legal position. It was only the Assessing
Officer who had issued the original assessment
order dated April, 13, 2009 for the assessment year
2007-08 under section 143(3) of the Act who was
empowered to exercise powers under section 147
or 148 of the Act to reopen the assessment. This
was because he alone would be in a position to
form reasons to believe that some income of that
particular assessment year had escaped assessment.
Thisagain could not be based on amere change of
opinion. Further, interms of section 151 of theAct,
such amove should havethe prior approval of the
Commissioner. Under the scheme of the Act, if a
superior officer formed an opinionthat the original
assessment order was prejudicial to theinterests of
the Revenue, recourse could be had to section 263
of theAct. In any event, the question of an Income
Tax Officer who wasnot theA ssessing Officer who
passed the original assessment order under section
143(3) of theAct for that parti cular assessment yesr,
exercising the powers under section 147 or 148 of
theAct to re-openthat assessment would not arise.
Therefore, the notices dated March 14, 2014 and
June, 23, 2014 and the order dated January 28, 2015
passed by the Deputy Commissioner were to be
quashed.

From the Courts

Noticeof reopening beyond four years:
validity : E-Infochips Ltd. v/s. Deputy
CIT (2016) 380 I TR 449 (Guj)

| ssue:

How the provisions of sec. 147 are to be applied
for reopening of assessment beyond four years?

Held:

Accordingto thefirst proviso to section 147 of the
Income Tax Act, 1961, an assessment can be
reopened under section 147 after the expiry of four
yearsonly if (1) the assesseefailedto makeareturn
under section 139 or in responseto the notice under
section 142(1) or under section 148 and he failed
to disclose truly and fully all material facts
necessary for the assessment. Once the case of the
assesseeisnot covered by thefirst provisoto section
147, reassessment proceedings beyond the period
of four yearsfrom the end of therd evant assessment
year would be without jurisdiction and bad in law,
if the assessee has not failed to disclose truly and
fully al material factsnecessary for the assessment.

Sec. 195 Applies to chargeable income
2 only : AnushalnvestmentsLtd v/s. ITO
(2015) 378 ITR 621 (Mad)

| ssue:

Whether provisions of Sec. 195 i.e. deduction at
source from payment to Non-resident, applies to
non taxable income also?

Held :

A reading of section 195 of the Income Tax Act,
1961, makesit clear that any person responsible
for payinganamount to anonresident shall, at the
time of credit of such incometo the account of the
payeeor at thetime of payment thereof, whichever
Is earlier, deduct income tax thereon the rates in
force. This provision was interpreted by the
Supreme Court in GE India Technology Centre P,
Ltd. v/s. CIT (2010) 327 ITR 456 wherein it held
that the provis onsrdating totax deduction at source

@ Ahmedabad Chartered Acoountants Journal | July, 2016 233



From the Courts

would apply only to those sums which are
chargeableto tax under theAct andin atransaction
of this nature, the assessee was entitled to take a
pleathat there arose no tax liability and, therefore,
the provisions of section 195 were not attracted.

Denial of Cross Examination Order is
invalid : Andaman Timber Industries

30 v/is. Commissioner of Central Excise
(2015) 281 CTR 241 (SC) : (2015) 127
DTR 0241(SC)

Issue:

What is the effect of denial to grant cross
examination of the witnesses?

Held :

Not allowing the assessee to cross-examine the
witnesses by the adjudi cating authority though the
statements of those witnesses were madethe basis
of the impugned order is a serious flaw which
makesthe order nullity inasmuch asit amounted to
violation of principlesof natural justice because of
which the assessee was adversely affected. It isto
be borne in mind that the order of the CCE was
based upon the statements given by two witnesses.
Even when the assessee disputed the correctness
of the statements and wanted to cross examine, the
adj udi cating authority did not grant thisopportunity
to the assessee. It would be pertinent to notethat in
the impugned order passed by the adjudicating
authority he has specifically mentioned that such
an opportunity was sought by the assessee.
However, no such opportunity wasgranted and the
aforesaid plea is not even dealt with by the
adjudicating authority.

Denial of opportunity to the assessee to cross-
examinethe witnesseswhose statementswere made
the sole basis of the assessment is a serious flaw
rendering the order a nullity in as much as it
amounted toviolation of principlesof natural justice.

Sec. 14A has no application if thereis

31 no exempt income: Cheminvest Ltd v/s.
CIT (2015) 281 CTR 447 (Delhi) : (2015)
378 ITR 0033(Del)

Issue:

Whether provisions of Sec. 14A can be invoked
when there is no exempt income?

Held :

The factual position that has not been disputed is
that theinvestment by the assessee in the shares of
M isintheform of astrategicinvestment. Sincethe
business of the assessee is of holding investments,
the interest expenditure must be held to have been
incurred for holding and maintaining such
investment. Theinterest expenditureincurred by the
assessee is in relation to such investments which
give rise to income which does not form part of
tota income. Inview of theadmitted factual position
in this case that the assessee has made strategic
investment insharesof M ; that no exempted income
was earned by the assessee in the relevant
assessment year and sincethe genuineness of the
expenditureincurred by the assesseeisnot in doubt,
the questionwas answered infavour of the assessee
and against the Revenue. The expression ‘ does not
form part of the total income’ in s. 14A envisages
that there should be an actual receipt of income,
whichisnot includible in the total income, during
the relevant previous year for the purpose of
disallowing any expenditureincurredinrelationto
the said income. In other words, s. 14A will not
apply if noexempt incomeisreceived or receivable
during the relevant previous year.

ooo
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CA. Yogesh G. Shah
yshah@del oitte.com

TheTechnological I nstitute of Textile &
19 Science Vs. DIT(E) 158 ITD 808/69

taxmann.com 141 (Kolkata)

Order Dated: 18" March, 2016

Basic Facts

The assesse society is running an educational
institute offering B. Tech, M. Tech and MBA
courses. The assessee is also running a textile
division engaged in the production of cloth and
manufacturing of yarnswhichisattachedtothevery
ingtitution. The assessee maintained accounts for
both divisionsasasingleunit and all lossesof textile
unit were adjusted against receipt of educational
ingtitution. The DIT(E) held that the ingtitution is
doing business as well as engaged in educational
activity. Accordingly in view of the proviso to
section 2(15) of the Act, the registration granted to
assessee society u/s 12AA was withdrawn.
Similarly the certificateissued u/s80G(5)(vi) of the
Act was cancelled.

Issue

Whether proviso to section 2(15) would apply
wher e assessee-society, running an educational
institution, and maintained a textile unit for
purpose of imparting practical training to
students? Whether registration granted under
section 12AA can be cancelled under section
12AA(3) ?

Held

The Hon’ble ITAT held that the textile mill
maintained for practical trainingto the studentsand
conducting the research in textile technology was
apart of themain objectsitself. Also the assessment
of the institute from AY 1998-99 has been
completed with full knowledge of textilemill being
run to impart practical training. Further, the

amendment to section 2(15) did not affect the
educational activities carried on by the institution
and consequently the relevant exemption. The
Hon'ble ITAT noted that education imparting of
such practical training is must for the educational
activities. The tribunal also referred to the CBDT
Circular No. 11/2008 dated 19.12.2008 which
clearly discussed the implication arising from the
insertion of proviso to section 2(15) wherein it is
clearly said that where the purpose of a trust or
institutionisreief for the poor, education or medical
relief, it will constitute charitable purposeevenif it
incidentally involvesthe carrying on of commercial
activities. The working of the mill for practical
training alwaysresultinthe production/manufacture
of goods. The surplus accruing to the society on
the sale of goods produced during the course of
and/or attributableto such training imparted to the
students in the factory are only incidental to the
carryingon of/or infulfilment of the primary object
of the society, i.e education imparting and in no
way it can be said to be an activity for profit.

Further, the combined reading of both the sections
of section 12AA(3) and 12AA(1)(b) of the Act
makesit clear that regi stration can becancelled only
in those cases where registration has been granted
u/s. 12AA(1)(b) of theAct. Similar is the position
inrespect to exemption/regjection u/s. 80G(5)(vi) of
the Act in the present case in the given facts and
circumstances.

M/s Page IndustriesLtd.Vs. DCIT 71

2 taxmann.com 172 (Bangalore)

0 Assessment Year: 2010-11 Order Dated:
24" June, 2016

Basic Facts

The assessee is a company engaged in the
manufacture and sal e of ready-made garments. The
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assessee company has entered under a license
agreement with Jockey Internationa Inc., USA
(“JI"), owner of the brand Jockey. The assessee
paid considerationintheformof royalty at therate
of 5% of the sales. The assessee submitted transfer
pricing study. The TPO while computing the
transfer pricing adjustment, treated expenditure
incurred on advertisement and marketing and
product promotion as an international transaction
and determined the ALP by applying Bright Line
Method inhisorder u/s92CA (3). The assesseefiled
objections against the draft order before the DRP.
The objections were turned down by the DRP
stating that the provisions of section 92B(2) of the
Act are clearly attracted as the license agreement
clearly indicatesthat there existsaprior agreement
between the two entities in the nature of some
specificterms.

Issue

Whether assessee and foreign company could
be regarded as AE of each other when they
entered into license agreement for sale of
readymadegar mentsunder aparticular brand
name?

Held

TheHon’'ble I TAT held that the assessee company
ismerdy alicensee of the brand-name* Jockey’ for
exclusive manufacture and marketing of goods
under license agreement. Thereisno participation
of JIl inthe capital and management of the assessee-
company. Thedefinition of theterm ‘AE’ isdivided
into two sub-sections (1) and (2). Sub-section (1)
contains (means) definition of AE in parameters of
management control or capital of that enterprise.
Sub-section (2) contains adeeming provision and
also enumerates circumstanceswhen theenterprise
can be deemed to be AE. The opening words of
sub-section (2) are amended by FinanceAct, 2002
with effect from 1-4-2002. The result of the
amendment isthat unless the requirements of sub-
section (2) arefulfilled, the sub- section (1) cannot
be applied at al. This implies that in order to
congtituterel ationship of anAE, the parameterslaid

down in both sub-sections (1) and (2) of section
92A should be fulfilled. If one were to hold that
thereisarelationship of AE, oncetherequirements
of sub-section (2) arefulfilled, then the provisions
of sub-section (1) render otiose or superfluous. Itis
well settled canon of interpretation that while
interpreting the taxing statute, construction shall not
be adopted which renders particular provision
otiose. When interpreting a provision in a taxing
statute, a construction, which would preserve the
purpose of the provision, must be adopted.
Therefore, followingthisprinciple, it was held that
since the parameters laid down in sub-section (1)
are not fulfilled, there was no relationship of AE
between assessee-company and JII and therefore,
the provisions of Chapter X of the Act had no
application.

Mrs. Shalini Seekond Vs. 1 TO [2016] 71
21 Taxmann.com 120 (Mum)

Assessment Year : 2007-08 Or der Dated:

7" July, 2016

Basic Facts

The case of the assessee was selected for scrutiny
by Revenue under CASS. It was observed by the
AO from the CASS details that the assessee has
purchased units of Mutual Funds. In response the
assessee submitted that the assessee had sold
property situated in Sri Lanka. As per theassessee
the capital gain on sae of the aforementioned
property falls within purview of Article 13 of the
Double Taxation Avoidance Agreement (DTAA)
between India and Sri-Lanka and hence was
taxable in Sri Lanka and not in India. Further as
pershe was resident of India under the provisions
of the Act , but for the purposes of DTAA shewa
resident of Sri Lankafor whichshereliedonArticle
4(2)(c) of the DTAA. The AO rejected the
contentions of the assessee in view of the fact that
the assessee isaResident of Indiau/s. 6 of theAct
and any incomearising in Indiaor outside Indiais
fully taxable u/s. 5 of the Act. The AO held that in
view of Notification No. 91 of 2008. providesthat
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any income of theresident of India“may betaxed”
intheother country, such income shall beincluded
in his total income chargeable to tax in India in
accordance with the provisions of the Income Tax
Actand relief shall be granted in accordance with
the method for elimination or avoidance of double
taxation provided in such agreement.” Upon further
appeal the CIT(A) upheld the order of the AO.

Issue

Whether Incomeearned on capital gainson sale
of immovable property situated in Sri Lanka
shall be chargeable to tax only in Sri Lanka
under India-Sri Lanka DTAA?

Held

TheTribunal held that the assessee wasresident in
India during the relevant previous year fulfilling
condition of Section 6 of theActisresidentinIndia.
TheTribunal noted that the conditionsvideArticle
4(2) of DTAA stipulates that the person shall be
deemed to beresident of the Statein which he/she
has permanent home available to him/her , and if
he/she has permanent home availableto him/her in
both States, he/she shall be deemed to bearesident
of the State with which his/her personal and
economic relations are closer( centre of vital
interest). Asit wasemerging from therecords, that
the assessee is a married women , who is married
to Indian national and living in India after her
marriage with her husband who is an Indian
National. She has now permanent home available
to her in India being home of the husband after
marriage. Her economic and persond relationshad
moved to India post-marriage with an Indian
national, however post marriage she continued to
own one immovabl e property in Sri-Lankawhich
is the sole immovable property owned by her in
Sri-Lankawhich aso in-fact was sold during the
relevant previousyear. Her selling of theimmovable
property in Sri Lanka which is the sole property
owned by her during relevant previous year and
buying of Mutual fundsin Indiaaswell as buying
property in Goaclearly reflectsstrategic shift of vital
economicinterest to Indiafrom Sri Lanka Shemight

Tribunal News

not be owning an housein Indiaasthe condition as
stipulated in Article 4 is regarding availability of
permanent homein the state of residenceand it no-
where stipulates that the assessee should own an
housein the State of residence. The assessee could
not demonstrate by cogent evidences that her
habitual abode now is in Sri-Lanka after her
marriagewith Indian national and more specifically
intherelevant previous year except making abald
statement that her parents are living in Sri-Lanka
and /or she also owned oneimmovable property in
Sri-Lankawhich al so was sold during the rel evant
previous year. No details and /or description of
actual stay in Sri Lanka or having economic and
personal interestsin Sri Lankaare demonstrated to
prove her habitual abodein Sri Lanka. Sheisalso
holding Certificate of Registration as Overseas
Citizen of Indiaissued by Ministry of HomeAffairs,
Government of Indiaissued on 10-03-2006 under
the provisions of Section 7A of Citizenship Act ,
1955 and holding of lifelong validity multiplevisa
issued by Government of Indiato enable her to stay
in Indiaindefinitely with her husband which also
isreflection of her intention to stay permanently in
Indiawith her husband who is an Indian national
with an intention to permanently settle in India
Hence accordingly to the Tribuna the assesseewas
resident in Indiaduring the relevant previous year
under the DTAA between India and Sri-Lanka.

Itisawell settled proposition of law that provisions
of the Act or of the DTAA shall be applicable
which-ever is beneficial to the assessee. The
provisions of the Act as contained in Section 5 of
the Act , inter-alia, stipulates that income of the
resident which has accrued or arisen outside India
during the relevant previous year shall be taxable
in India. While Article 13 of the DTAA dealing
with taxability of Capital Gainsstipulates’ 1. Gains
derived by a resident of a Contracting State from
thealienation of immovableproperty referredtoin
paragraph 2 of Article 6 and situated in the other
Contracting State may be taxed in that other State.

2t05** ** **
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6. The term “alienation” means the sale,
exchange, transfer or relinquishment of the property
or the extinguishment of any rightstherein or the
compulsory acquisition hereof under any law in
forceintherespective Contracting States” Thus, as
per Article 13(1) read with Article 13(6) of the
DTAA the capital gain arisen to the assessee from
sale of immovable property situated in Sri-Lanka
istaxable in Sri-Lanka as the Government of Sri-
Lanka has right to tax the same because the
immovable property is situated in Sri-Lanka, and
the Government of India cannot bring the sameto
tax under the provisionsof theAct asthe provisions
of DTAA will prevail being beneficia to the
assesseeover the provisionsof theAct, eventhough
theword * may betaxed isused in Article 13(1) of
DTAA asthe sameisto beread inamanner that it
takes away the power of the other Contracting State
to tax the same income, of which power to tax is
vested by virtue of DTAA inthe Contracting State
in which the immovable property is situated. The
afore-said view’s has been consistently held by
various courts. The said notification no 91 of 2008
, dated 28.08.2008 ismerely procedural in nature.
The said notification merely stipulates the manner
and procedure of granting therelief fromtax toavoid
double taxation without expanding scope of
taxability of income from capital gains arising on
sale of immovable property situated in Sri-Lanka
nor is the same inconsistent with the provisions of
the Act or the DTAA the said notification cannot
be treated as prospective in nature and has to be
read from the date of entering of DTAA . The
Tribunal accordingly held that income of the
assessee earned on capital gains on sale of
immovable property situated in Sri Lanka during
relevant previous year shall be chargeable to tax
only in Sri Lanka while the same income shall be
included in the income of the assessee chargeable
to tax in India under the provisions of the Act and
therelief shall be granted in the manner laid down
inthe notification no 91 of 2008 dated 28-08-2008
read with DTAA.

ADIT Vs. Baan Global BV [2016] TS
22 351-1 TAT-2016 (Mumbai)

Assessment Years. 206-07 to 2008-09

Order Dated: 13" June, 2016

Basic Facts

The assessee-company is anon-resident company
registered under the laws of Netherlands. It is
engaged in the business of development and sale
of computer software and provides other services
in relation to its software product. In India the
assessee had enteredintoa’ Digtribution Agreement’
with INFOR Globd SolutionsIndiaPvt. Ltd. which
is an Indian subsidiary company for supply of its
softwareto Indian customer onwhichit receivesa
fix percentage sum as per the agreement. INFOR
India is an independent distributor of computer
software which sells under the brand name of
“INFOR” andissold as* off the shelf” softwarein
the market used by the customers in various
businesses. Customer in India place order on
INFOR who in turn pass the order to the assessee.
The assessee has the exclusive right to accept or
reject theorder. However, oncethe order isaccepted
by the assessee, the CD containing the softwareis
sent to Indiaand in turn INFOR India distributes
the CD to the customer in India. The assessee also
deliversthelicense-key for the software directly to
the customer and the customers pay the
consideration for the sale of software to INFOR
India, which inturn after retaining the distributor’s
margin remits the balance amount to the assessee.
Since the assessee does not have aPE in India,
therefore, only the amount received as ‘ OGS fee’
was offered for tax in India as ‘fees for technical
services', however, so far asthe income from sale
of software products is concerned the same was
treated as business profit. Hence, thisamount was
not shown chargeable to tax in Indiain absence of
any PE in India. The Ld. AO examined the legal
aspect indetail and ultimately held that, the payment
received by the assessee for sale of software is
nothing but “royalty” not only under the Income
Tax Act but also within the meaning of India-
Netherland DTAA and accordingly, assessed
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recel pts @ 15% being tax rateapplicableto ‘ royaty
income’ as per Article 12 of DTAA. Aggrieved,
the assessee preferred an appeal with the CIT(A).
The CIT(A) decided in favour of the assessee.

ssue

Whether the payment received by the assessee
on sale of computer software product is to be
treated as income by way of “royalty” or
businessincome?

Held

Under the terms of the agreement, as noted by the
CIT(A), thereisnotransfer of any copyright inthe
software product. The payment received by the
assessee is purely towards a copyrighted software
product as against the payment for any copyright
itself. The assessee does not give any right to use
the copyright embedded in the software. Themain
emphasis on the payment constituting ‘royalty’ in
Para4 of Article 12 are for a consideration for the
‘use of’ or the ‘right to use’ any copyright are
important parameter for treating atransactioninthe
natureof “royalty”.

The sale of software cannot be held to be covered
under the word “use of process’, because the
assessee has not allowed the end user to use the
process by using the software, asthe customer does
not have any access to the source code. What is
available for their use is software product as such
and not the process embedded in it.The Tribunal
held that although definition of copyright has not
been given under the Act or the DTAA, in view of
consi stent opinions of various courts, definition of
theterm“copyright” asgiveninthe* Copyright Act,
1957 hasto be taken into account. The definition
of ‘copyright’ in section 14 of the Copyright Act,
1957 is an exhaustive definition and it refers to
bundle of rights. Thus, to fall withinthe realm and
ambit of right to use copyright in the computer
software programme, the aforesaid rights must be
givenandif thesaid rightsare not given then, there
is no copyright in the computer programme or
software. The Tribunal also noted that under the

Tribunal News

terms of the agreement between the assessee and
INFOR India, the agreement specifically forbids
them from decompiling, reverse engineering or
disassembling the software. The agreement also
provides that the end user shall use the software
only for the operation and shall not sublicense or
modify the software. None of the conditions
mentioned in section 14 of the Copyright Act are
applicable. TheTribunal rejected the contention of
the revenue that in wake of new Explanation 4 in
section 9(1)(vi), new definition is to be read into
Treaty holding that since the treaty has not been
correspondingly amended inlinewith new enlarged
definition of royalty, theaterationintheprovision
of the Act cannot per se be read into the treaty
unlessthereisacorresponding negotiation between
the two sovereign nations to amend the specific
provision of “royalty” in the same line. A treaty
has been entered into between the two sovereign
nationsand one country cannot unilaterally alter its
provision. Thus, inview of thefinding given above,
the order of the CIT(A) was upheld and that the
payment received by the assessee for sums does
not amount to “royalty” within the meaning of
Article 12(4) of Indo-Netherland DTAA and
accordingly, thesameisnot taxablein India. Since,
admittedly, the assessee has no PE in Indig;
therefore, same cannot betaxed asbus nessincome
under Article 7.

ACIT Vs.K.J. SomaiyaTrust [2016] 158

23 | TD 57/68 taxmann.com 9 (Mum)
Assessment Years: 2008-09 Order
Dated: 6™ January, 2016

Basic Facts

The assessee was a charitable trust. In the course
of assessment, the AO denied carrying forward of
deficit of earlier years being excess of application
of income over the income of the assessee trust.
The CIT(A) directed the AO to alow the brought
forward deficit of earlier years and also to alow
carry forward of aggregate deficit to succeeding year
after verification. Therevenueisin appeal .
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Issue

Whether excess of expenditure over incomein
one year can be set-off in subsequent year
against income under section 11 asand by way
of application of income?

Held

Section 11(1)(a) doesnot limit that income should
be applied for religious or charitable purpose only
intheyear inwhichit hasarisen. Theword * applied’
means‘to put to use’ or ‘toturnto use’ or ‘to make
use' or ‘to put to practical use’. Having regard to
the provisions of section 11, it is clear that when
theincomeof thetrust isused or put to use to meet
the expensesincurred for charitable purposes, it is
considered to be applied for the purposes. Thesaid
application of the income for the purposes takes
placeintheyear inwhichtheincomeisadjusted to
meet the expenses. | n other words, evenif expenses
for charitable and religious purposes have been
incurred for earlier year and the said expenses are
adjusted agai nst theincome of the subsequent years.
It is well settled that excess of expenditure over
income in one year can be set-off in subsequent
year against theincome under section 11 asand by
way of application of income. Hence the ground
of revenue was dismissed.

ACIT Vs. Jindal Power Limited [2016]

24 70 taxmann.com 389 (Raipur)
Assessment Year: 2008-09 Order Dated:
239 June, 2016

Basic Facts

The assessee is engaged in the business of
generation ofthermal power, and the assessee has
also taken the coal mines on lease from theState
Government.The assessee incurred expenditureon
account of corporate social responsibility (' CSR’)
expenses by way of construction of school building,
devasthan/temple, drainage, barbed wire fencing,
educational schemesand distributionsof clothesetc.
AO disallowed the same by holding that expenses
incurred were not mandatory and not for business

purposes. The CIT(A) gave partial relief to the
assessee. Being aggrieved by therelief so granted
by the CIT(A), revenue filed appeal before the
Raipur ITAT.

Issue

Whether CSR expenses can be disallowed on
the ground that they weredone voluntarily?

Held

The ITAT held that it is not necessary that every
expense that could be allowed as a deduction
should be such asahardnosed, and perhaps devoid
of sensesof compassion, businessman alonewould
incur in furtherance of his business pursuits. The
Tribunal noted that in view of insertion of
Explanation 2 to Sec. 37(1) w.e.f. April 2015, the
revenue's stand that it was clarificatory in nature
and hence, applicable retrospectively was not
sustainable legally since it would be
disadvantageous to the assessee. Further the
disabling provision, as set out in Explanation 2 to
section 37(1), refersonly to such CSR expensesas
under section 135 of the CompaniesAct, 2013 and
assuchit cannot have any application for the period
not covered by thisstatutory provisionwhichitsel f
came into existence in 2013. Explanation 2 to
section 37(1) is, therefore, inherently incapabl e of
retrospective application any further. Tribunal

observed that disallowance under Explanation 2 to
section 37(1) isrestricted to statutory obligation u/
s 135 of the Companies Act 2013, thus, there was
aline of demarcation between expenses incurred
on CSR under such astatutory obligation and under
a voluntary assumption of responsibility, tribunal
observed that for the voluntary expenses, therewas
no disabling provision. Thusit could be said to be
wholly and exclusively for the purpose of business.
Thetribunal thusheld that provision of Explanation
2 to section 37(2) did not apply to assessee’s case.

ugn
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CA. Sanjay R. Shah
sarshah@deloitte.com

In this issue we are giving gist of two important
decisions rendered by the Hon' ble Gujarat High
Court recently. Thefirst onein case of M/sNirma
Credit & Capital Ltd. dealswith theissue whether
when entire block of asset isnot utilized during the
previous year, whether assessee is entitled to
depreciationonthe WDV of entire block of assets.

The second decision in the case of Sahjanand
Medical TechnologiesPvt. Ltd. relatesto reopening
of assessment u/s 147 of the Act. In this case, the
reopening was donein respect of three reasons out
of whichfor two reasonsthefull investigation was
made by the Assessing Officer (A.O.) inthecourse
of original assessment proceedings while for the
third item there was audit obj ection which was not
accepted by A.O., but still to follow the dictate of
audit party he had to reopen the assessment.
Considering that reopening was done at the behest
of the audit party, the same was quashed by the
Hon' ble Gujarat High Court. Both the above
decisions are as under, which we hope readers
would find useful.

I
Inthe High Court of Gujarat at Ahmedabad
Tax Appeal No. 1203 of 2006
With
Tax Appeal No. 1204 of 2006
With
Tax Appeal No. 1205 of 2006
With
Tax Appeal No. 71 of 2009

M/sNirma Credit & Capital Ltd. .....
Appéllant(s)

Versus

Asst. Commioner of Income Tax....
Opponent(s)

Appearance :
In Tax Appeal Nos. 1203/2006 TO 1205/2006

Mr. S N Soparkar, Sr. Advocate with Mrs. Swati
Soparkar

Date : 28/06/2016

Gist only
QuestionsbeforeHon’ble High Court :

i) “Whether, onthefactsandinthe circumstances
of the case, the Tribunal wasjustifiedinlaw in
holding that the assessee was not entitled to
depreciation on plant and machinery not put to
use during the year under consideration?’

i) “Whether on facts the Tribunal’s finding and
conclusion of upholding the disallowance of
Rs.32,81,666/- towards claim of depreciation
is‘vitiated' onfactsand sustainablein law on
interpretation of Section32 7’

Facts of the Case:

i) Briefly stated, the assessee company isengaged
in the business of manufacture of detergents.
During the year under consideration,
manufacturing activity was not carried out by
the assessee. Therefore, the assessee claimed
depreciation ontheblock of Plant & Machinery
from the earlier year. However, the Assessing
Officer passed the assessment order on
05.01.1998 disallowing the depreciation.
Against the said order, the assessee preferred
appeal beforethe CIT(A). The CIT(A) partly
allowed the appeal vide order dated
04.10.1999. Being dissatisfied with the same,
the assessee filed appeal s before the Tribunal.
However, all the appeals filed by the assessee
weredismissed.
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Contentionsof the Parties:

“5.

1] 8.

Learned Counsel appearing on behalf of the
assessee submitted that the authorities below
as also the Tribunal did not allow deduction
mainly on the ground that the assets for which
depreciation wasclaimed, wasnot put to actud
use for the year under consideration or that a
part of the assets were not installed for
undertaking the manufacturing process. It was
submitted that the reasoning adopted by the
Tribunal is erroneoussince it is not necessary
that all assetsfalling within plant and machinery
have to be simultaneously used for being
entitled to depreciation onceit isfound that the
assets are used for business.

In support of the submission, learned Senior
Advocate placed reliance upon a judgment of
this Court rendered in the case of
Commissioner of Income-tax v. Sonal Gum
Industries, (2010) 322 ITR542 (Guj),
whereinit has been held that once that factory
buildingisput touse, itisnot possibletorestrict
the depreciationon the said building by stating
that only a portion thereof had been put to use.
Similarly, inrelationtothe block of assets, itis
not possible to segregate items falling within
the block for the purposes of granting
depreciation or restricting the claim thereof and
once it is found that the assets are used for
business, it is not necessary that all the items
falling within plant and machinery have to be
simultaneously used for being entitled to
depreciation. Reliance was aso placed on an
unreported decision of thiscourt passedin Tax
Appeal No. 429/2007 dated 18.12.2014.”

Held :
The Hon' ble High Court held as under :

Therecord reveal sthat the reason assigned by
the Assessing Officer for rejecting the
depreciation is that the assessee had stopped
the manufacturing activity and therefore, the
question of use of machinery does not arise.
However, the CIT(A) reversed the findings of
the Assessing Officer on the premise that

Unreported Judgments

individual itemsincluded in the block are not
to be considered separately for the purposes of
granting depreciation in light of the amended
provisions. We do not find any legal infirmity
in the aforesaid view adopted by the first
appellate authority since the assessment order
itself revealsthat it isnot the case of Assessing
Officer that the assetswerenot put touseat all.
Oncethefactory buildingisput to use, itisnot
possibleto restrict the depreciation on the said
building by stating that only a portion thereof
has been put to use. Similarly, in relation to
block of assets, it is not possible to segregate
itemsfalling within the block for the purposes
of granting depreciation or restricting theclaim
thereof. Onceitisfound that the assetsare used
for busness, itisnot necessary thet all theitems
falling within plant and machinery have to be
simultaneously used for being entitled to
depreciation.

In view of the above discussion, we hold that
the Tribunal committed seriouserrorinlawin
disallowing the depreciation. Thus, thequestion
raised in these appeals is answered in the
negative, i.einfavour of the assessee and agai nst
the Revenue. The appeals stand disposed of
accordingly. No order asto costs”

In the High Court or aujarat at Ahmedabad
Special Civil Application No. 3399 of 2016

Sahjanand Medical Technologies Pvt. Ltd.

........ Petitioner(s)
Versus
Assistant Commissioner of Income Tax —
Circle- 4& 1.... Respondent(s)

Appearance:

Mr. R K Patel, Advocate for Mr Darshan R. Patel,
Advocate for the Petitioner(s) No.1

Mr Sudhir M. Mehta, Advocate for the
Respondent(s) No. 1 - 2

Coram : Honourable Mr. Justice Akil Kureshi

and
Honourable Mr. JusticeA. J. Shastri
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Date : 15/06/2016
Gist Only

Facts and Rival Contentions:

1

3.1

The petitioner is a Company registered under
the Companies Act and is engaged in the
busi ness of manufacturing specialized medical
equipments. For the Assessment Year 2010-11,
the petitioner had filed return of income, which
wastaken by theA ssessing Officer for scrutiny.
Inthe Assessment Order dated 26.03.2013, the
Assessing Officer made several additionsand
dis-allowances. In order to reopen such
assessment, impugned notice came to be
issued. The Assessing Officer had recorded
reasons for issuance of such notice.

Upon receipt of the reasons recorded by the
Assessing Officer, the petitioner raised
objectionsto the process of reopening under a
communication dated 09.01.2016. Such
objections, were however, rejected by the
Assessing Officer by order dated 05.02.2016.
Hence, the petition.

From the reasons recorded by the Assessing
Officer, the Court gathered that he had pressed
in service three grounds in order to resort to
the process of reopening of the assessment.
Briefly stated, these groundswere (1) that the
assessee had claimdeduction of Rs.1.63 crores
(rounded off) under the provison of salesreturn.
According to the Assessing Officer, theliability
was not known nor accrued and the same
therefore could not be claimed as deduction;
(2) that the assessee had wrongly claimed bad
debt of Rs.3.37 crores (rounded off), which
claimwasnot eligiblein termsof Section 36(1)
(viii) of theIncome TaxAct (the” Act” for short)
and (3) that the assessee had claimed doubtful
debts, doubtful loans, advances etc., totaling
into 3.52 crores which was not a valid claim.

On the basis of materials on record, learned
counsel Shri R.K. Patel for the petitioner raised
mainly two contentions; firstly, that the notice
for reopening wasissued under theinstance of
Audit Party and that therefore, there was no

independent decision of the Assessing Officer
that income chargeable to tax had escaped
assessment. Hissecond contention wasthat all
three claims were scrutinized in detail during
the original assessment proceedings and,
therefore, reexamination of such claims even
within four yearsfrom the end of the relevant
assessment year, would not be permissible, on
the mere change of opinion.

Onthe other hand, learned counsdl Shri Sudhir
Mehtafor the Revenue opposed this petition
contending that the Assessing Officer has
recorded valid reasons for issuing notice for
reopening. Notice has been issued within a
period of four yearsfrom the end of Assessment
Year.

Held :

TheHon' bleHigh Court in respect of first two
reasons held that there was complete scrutiny
of the claim of the assessee in the original
assessment proceedings and therefore there
was a change of opinion for which provisions
of section 147 cannot be invoked. As regards
the third reason in respect of the contentions
of the assessee that it was only on the basis of
objection of the audit party that the reopening
was resorted to, the Hon’ble High Court
observed as under:

W\& notice that there is no direct evidence to
demonstrate before us that this claim of the
provision of salereturn of Rs.1.63 crores came
up for direct discussion before the Assessing
Officer during the original assessment
proceedings. However, in the context of the
petitioner’s contention regarding audit
objections, we had summoned theoriginal file
of the Department. Perusal of the file would
show that on 24.09.2014, the Audit Party had
discussed this claim of the assessee and had
referred it asa major irregularity in granting
the same. In this note prepared by the Audit
Party, we notice that this issue was taken up
by the Audit Party with the Assessing Officer,
who had replied that the assessee company is
engaged in manufacturing stent and had
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imported certain parts, which were used in
manufacturing the final product which was
supplied to the distributors. There were huge
product complaintsfromthe hospitalsusing the
product. The company, therefore, stopped
using the catheters which were found to be
defective and returned unused catheters
imported from abroad and also recalled the
defective material from the market. Such
material was received and destroyed because
itwasnot safefor human useand that therefore,
theliability was ascertained.

The Assessing Officer, thus, clearly did not
agree to the viewpoint of the Audit Party that
the claimwas irregularly granted. In fact, in
his opinion, after going through the detailed
explanation, the same was correctly allowed.
Despite this, it appears that the Audit Party
Insisted upon cor rective measures being taken
by the Assess ng Offi cer. The Assessing Officer,
therefore, on 30.12.2013 wroteto the Director,
Principal Director, Audit (Central) and once
again gave detailed reasons why, in his
opinion, when the company had recalled the
material, it wasascertained liability or known
liability and the same therefore, cannot be
added back to the profit of the company. It was,
in this background, that the Assessing Officer
once again wrote to the Commissioner of
Income Tax on 28.02.2014 completely
disagreeing with the Audit Party and after
giving detailed reasons, stated as under:

When company recall thematerial,itiscertain
liability or known liability for which provision
is made and as per the explanation [1] (c) of
Section 115JB of I.T. Act “ the amount or
amounts set aside to provisions made for
meeting liabilities, other than ascertained
liabilities;” , need to be added in book profit.
However, the provisions madefor salesreturn
areascertained liabilities, Therefore, thesame
cannot be added back to book profit while
calculating MAT.

10.
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is not acceptable. However, as per the
Instruction No. 16 dated 31.10.2013 any
remedial action under the Income Tax Act is
to be taken within six months of the receipt of
LAR of the Audit Party. Theremedial actionin
thiscaseispossibleu/s.154/147/263. However,
the most suitable remedial action would be
reopening u/s.147 of the |.T. Act”

It can thus, be clearly seen that the Assessing
Officer was completely against the principle
of taxing these receipts. The Audit Party was
of the opinion that the deduction for provision
of sale return was claimed for liability which
had not yet arisen nor ascertained. The
Assessing Officer was steadfast in hisbelief that
the liability had accrued and it was also
ascertained.

Under thecircumstances, asper the settled law,
Notice for reopening could not have been
issued. It was not the belief of the Assessing
Officer that income had escaped assessment.
Infact, hewas compelled to go against hisown
legal belief and issue notice, which waswholly
imper missible under law. Thisissue hascome
up before this Court on several occasionsin
the past, including in the case of
CadilaHealthcareLtd. v. Deputy CI T reported
in 334 ITR 420 and in the case of Adani
Exportsv. Dy. CIT reportedin 240 | TR 224.
The question was also considered by the
SQupremeCourtinthecaseof | ndian & Eastern
Newspaper Society v. CIT reported in 119
ITR996. It is not necessary to make detailed
mention of long line of judgmentsinthisregard.
Infact, the spirited defence put forward by the
Assessing Officer before the Audit Party gives
credencetothepetitioner’s contentionthat his
entire claim was minutely examined by the
Assessing Officer during the original
assessment proceedings.

On all the grounds thus, the impugned notice
must fail and the same is, therefore, quashed.
The petition is allowed and disposed of”

4. Inview of the facts and circumstances of the
case, the obj ection rai sed by the Revenue Audit
ooao
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Controverses

CA. Kaushik D. Shah
dshahco@gmail.com.

| ssue:

Whether Interest paid by the partnershipfirmtothe
partners on their capital contribution can be
disallowed on the ground that partnership firm has
madeinvestment in tax free securities?

M/sXY isapartnership firm consisting of partners
X andY. Firm has raised capital from partners on
which interest of Rs 10 Lacs have been paid.
Partnership firm has made investments in Mutual
Funds to the extent of Rs 40 Lacs on which
dividend of Rs 12 lacs is earned by the firm. The
A.O.isof theview that interest paid by the firm of
Rs 10 Lacs to the partners has to be disallowed
under section 14A as the firm has earned tax free
income of Rs 12 lacs.

Proposition:
Let merefer to the provisionsof Section 14A:

“(1)For the purpose of computing total income
under this chapter, no deduction shall be
allowed in respect of expenditureincurred
by theassesseeinreation toincomewhich does
not form part of total Income under this act.

(2) The Assessing Officer shall determine the
amount of expenditure incurred in relation to
such income which does not form part of the
total income under thisAct in accordancewith
such method as may be prescribed, if the
Assessing Officer, having regard to the
accounts of the assessee, is not satisfied with
the correctness of the claim of the assesseein
respect of such expenditure in relation to
income which does not form part of the total
income under thisAct.

(3) The provisions of sub-section (2) shall aso
apply in relation to a case where an assessee
claims that no expenditure has been incurred
by him in relation to income which does not
form part of thetotal income under thisAct.”

Now |let merefer to provisionsof section 40(b):
In the case of any firm assessable as such,—

(i) any payment of salary, bonus, commission or
remuneration, by whatever name called
(hereinafter referred to as* remuneration” ) to
any partner who is not aworking partner; or

(i) any payment of remuneration to any partner
who is aworking partner, or of interest to any
partner, which, in either case, isnot authorised
by, or is not in accordance with, the terms of
the partnership deed; or

(iii) any payment of remuneration to any partner
who is aworking partner, or of interest to any
partner, which, in either case, isauthorized by,
and is in accordance with, the terms of the
partnership deed, but which relates to any
period (falling prior to the date of such
partnership deed) for which such payment was
not authorised by, or isnot in accordancewith,
any earlier partnership deed, so, however, that
the period of authorization for such payment
by any earlier partnership deed does not cover
any period prior to the date of such earlier
partnership deed; or

(iv) any payment of interest to any partner whichis
authorised by, and is in accordance with, the
termsof the partnership deed and relatesto any
periodfalling after the date of such partnership
deed in so far as such amount exceeds the
amount cal culated at therate of 40[twelve] per
cent ssimpleinterest per annum; or

(v) any payment of remuneration to any partner
who is aworking partner, which is authorised
by, and isin accordance with, the terms of the
partnership deed and relates to any period
falling after the date of such partnership deed
in so far asthe amount of such payment to all
the partners during the previous year exceeds
the aggregate amount computed as
hereunder:—
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(& onthefirst Rs. 3,00,000 of the book-profit
or in case of aloss Rs. 1,50,000 or at the
rate of 90 per cent of the book-profit,
whicheverismore;

(b) onthebaance of the book-profit at therate
of 60 per cent;

Lastly it is useful to refer to provisions of
section 36(i)(iii):

The amount of the interest paid in respect of
capital borrowed for the purposes of the
businessor profession.

Provided that any amount of the interest paid,
in respect of capital borrowed for acquisition
of an asset for extension of existing business
or profession (whether capitalised inthebooks
of account or not); for any period beginning
from the date on which the capital was
borrowed for acquisition of theasset till the date
on which such asset was first put to use, shall
not be allowed as deduction.

Itisrespectfully proposed that interest paid to
the partners by the partnership firm on the
capital contribution cannot be disallowed u/s
36(i)(iii) nor u/s 14A.

View against the Proposition:

Referring to the Mumbal ITAT Judgment in the
Case of ACIT v. PahilajraiJaikishin(2016)66
taxmann.com 30(Mum. Trib.),

“During the course of assessment of partnership
firmthe AO noticed that the firm has paid Rs. 1.39
croresasinterest to thepartnersonthe capitd raised
from them. The assessee made investment in the
mutual fundsto thetune of Rs4.75 croresonwhich
it received dividend which was exempt from Tax.
The Firm has claimed various expenses including
interest paid to the partners. It did not disallow any
expense under section 14A. The A.O. disallowed
the interest paid to the partners against which
following arguments were given:

The interest paid on capital of the partnersis
statutory alowance allowable under section
40(b) of the act and same cannot be held asan
expenditure incurred for earning exempt
income,

Further according to Section 14A.:

“For the purpose of computing total income
under this chapter, no deduction shall be
allowed in respect of expenditure incurred
by theassesseein relationtoincomewhich does
not form part of total Income under this act”

The section refers to the words “ expenditure
incurred” for earning exempt income. Interest
paid on capital of the partnersis appropriation
of profit and not expenditure for the firm.
However the Hon. ITAT held has under:

() ‘Expenditure asenvisaged by section 14A
of theAct, duly includes interest paid to
the partnersby the assesseefirmif thesame
isincurredinrelationto theincomewhich
isnotincludibleinthetotal incomeunder
section 14A of the Act.

(i) Interest paid to the partners is to be
considered as allowable expenditure only
against the exempt under section 14A of
the Act provided other conditions are
fulfilled.

(iii) Deductions of expenditures against the
exempt income under section 14A of the
Act or inother disdlowanceunder section
14A of theAct, will not entitlethe partners
toclamrelief intherindividual return of
income which shall be chargeable to tax
as per the existing and applicable
provisonsof sections28(v) of theAct, read
with sections 2(24)(ve) of the Act after
including the aforesaid interest incomein
the hands of the partners.

TheHon. Tribund relied onthedecision of the
supreme court in Munjal Salescorporation vs.
CIT reported in 298 I TR aswell as decision of
Ahmedabad ITAT in the case of Shankar
ChemicalsWorksvs. DCIT reportedin47 SOT
121.
View in favour of the Proposition:
Itissubmitted that Hon. ITAT inthecase of ACIT
vs. Pahilrgjrai Jaikishinhasrdied onthe observations
of the Hon. Supreme Court in the case of Munjal
Sales Corporation which was apparently an obiter
dicta.
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With respect it is submitted that the decision of
Ahmedabad ITAT in Shankar Chemicals Works
does not lay down the correct law. There are other
two decisions of the Hon. ITAT , one Decided in
favour of the assessee and other agai nst the assessee
and hence, judicia precedence required to follow
the view in favour of the assessee.

Now question arises whether interest paid to the
partnerswas for earning tax free income, whether
there was a direct nexus of interest paid to the
partnerswith a earning of tax free income? It also
required to answer the meaning and scope of the
expresson“inreaionto“usedinsection 14A. Does
it envisage a direct nexus of expenditure with the
exempt income or adistant relationship would also
resultin disallowance? Inthisregard onemay refer
to the judgment of the Hon. Karnataka State
Industria & Infrastructure devel opment Corporation
Ltd. wherein it was held that the A.O. has to
establish direct nexus between borrowed fundsand
tax freeinvestment for making disall owance under
section 14A. Similar view can befound in severa
other cases.

Summation:

It is submitted that as per decision of the Hon.
Supreme Court in case of Walfort Share & Stock
Brokers (P) Ltd. interest paid to partner on capital
contribution cannot be treated as an expenditure
beingincurred or attributabl eto earn exempt income
under section 14A of theact asthe said interest is
itself not ‘ expenditure’ but a‘ statutory allowance’.

The Hon. Apex Court in Walfort Share & Stock

Brokers (P)Ltd.'s case (supra) held that

1. Thebasicprincipal of taxationistotax the net
income i.e. gross income minus the
expenditure. On the same analogy, the
exemptionisalsoinrespect of netincome. This
isthe purport of section 14A.

2. In section 14A, the first phrase is “for the
purposes of computing the total income under
thischapter” which makesit clear that various
heads of income as prescribed under Chapter
[V would fall within section 14A.

3. Thenext phraseis‘inrelationtoincomewhich
does not form part of total income under the
Act”. It means that if as income which does

Controversies

not form part of total income, then the related
expenditure is outside the ambit of the
applicability of section 14A.

4. The permissible deductions enumerated in
sections 15 to 59 are now to be allowed only
with referencetoincomewhichisbrought under
one of theabove headsand ischargeabletotax.

5. Reading of section 14 in juxtaposition with
sections 15 to 59, it is clear that the words
‘expenditureincurred’ in section 14A refersto
expenditureonrent, taxes, salaries, interest etc.
in respect of which allowances are provided
for every payout is not entitled to allowances
for deduction. Theseallowancesareadmissible
to qualified deductions. These deductions are
for debitsin thereal sense.

The decision of the Hon. Supreme Court inWalfort
Share & Stock Brokers (P)Ltd.'s case (supra) wasa
later decision and should have been given judicial
priority. Notwithstanding onceit washedinthiscase
that what is considered for disallowance under
section 14A areonly ‘ expenditureincurred’ insection
14A refers to expenditure on rent, taxes, salaries,
interest, etc. in respect of which allowances are
providedfor’, and thisinterpretation of section 14A
was not consdered in Munja Sales Corportion’s
case(supra) then it would have been appropriate on
thepart of thetribunal to recommend tothe President
of Thel TAT to congtitute alarger bench to consider
the effect of two decisions of the Hon. Apex Court
asin one case (Munja Sales Corporation (supra))
discussion and effect of section A wasmissingwhile
in other case (Walfort Share & Stock Brokers (P)
Ltd.'s case (suprd)) effect of section 40(b) was
mi ssing. Without asustai nablej ustificationtofol low
one decision without sufficiently laying down the
reasons for not following the other decision could
not bejudicially acceptable.

Lastly it is submitted that the decision of Hon.
Supreme court inWalfort Sharesand Stock Brokers
Caseisalater decision and should havebeen given
judicid priority. Particularly inview of thefact that
Munjal Sales corporation case contains an Obiter
dictaand only the opinion expressed on aquestion
discussed and deliberated for the determination of
acaseisonly binding.
ogdno
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Advocate Tushar Hemani
tusharhemani @gmail.com

CC/ OD or Term Loan Account cannot be
attached for recovery of unpaid taxes

Kaneria Granito Ltd. v. ACIT [2016] 71
taxmann.com 276 (Gujarat)

XXX...

The petitioner is a company registered under the
CompaniesAct. For the assessment year 2011-12,
the petitioner had filed areturn of incomedeclaring
lossof Rs. 5.42 crores (rounded off). TheAssessing
Officer framed assessment under Section 143(3) of
the Income Tax Act, 1961 [‘the Act’ for short]
computing total income of the assesseefor thesaid
year at Rs. 12.10 crores. He raised a demand of
Rs. 5.86 crores (rounded off). Against such order
of assessment, the petitioner hasfiled appeal before
the Appellate Commissioner which appeal is
pending. At that stage, the A ssessing Officer started
the procedure for recovery of the unpaid tax. By
way of coercive measures, he issued notice under
Section 226(3) of the Act to the Allahabad Bank,
Girdhar Chambers, Vadodara Branch, conveying
to himthat asum of Rs. 5.86 croresisduefromthe
petitioner to the Income Tax department for the
assessment year 2011-12. He was called upon to
pay to the department forthwith any amount due
from the bank or held by the petitioner for or on
account of the petitioner uptothelimit of arrears of
tax shown above. In such notice, the Assessing
Officer had mentioned following three accounts of
the petitioner maintained by the said bank:

XXX...

3. Case of the petitioner is that such accounts
wereeither inthe nature of cash credit account
or term loan account and that, therefore, it
cannot be stated that there was any money due
to the petitioner from the bank which can be
recoveredintermsof sub section (3) of Section
226 of the Act.

Having heard learned counsel for the parties
and having perused the materiadsonrecord we
may noticethat Section 226 of theAct pertains
to other modes of recovery. Under sub section
(1) of Section 226, where no certificate, as
mentioned in Section 222 of the Act, isdrawn
up, the Assessing Officer may recover the tax
by one or more of the modes provided in this
section. The portion of Section 226, which is
relevant for our purpose, reads as under:

“(3) (i) The [Assessing] Officer [or Tax
Recovery Officer] may, at any time or
from time to time, by notice in writing
require any person from whom money is
due or may become dueto the assessee or
any person who holds or may
subsequently hold money for or on
account of the assessee to pay to the
[Assessing] Officer [or Tax Recovery
Officer] either forthwith upon the money
becoming due or being held or at or within
thetime specified in the notice (not being
beforethe money becomesdue or isheld)
so much of the money as is sufficient to
pay the amount due by the assessee in
respect of arrears or the whole of the
money whenit isequal to or lessthan that
amount.

(>i)) A notice under this sub section may be
issued to any person who holds or may
subsequently hold any money for or on
account of the assessee jointly with any
other person and for the purposes of this
sub section, the sharesof thejoint holders
in such account shall be presumed, until
the controversy is proved, to be equal.

(0D T

(iv) Save as otherwise provided in this sub
section every person to whom anoticeis
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issued under this sub section shall be
bound to comply with such noticeand in
particular whereany such noticeisissued
to a post office, banking company or an
insurer, it shall not be necessary for any
pass book, deposit receipt, policy or any
other document to be produced for the
purpose of any entry, endorsement or the
like being made before payment is made,
notwithstanding any rule, practice or
reguirement to the contrary.”

Under clause (i) of sub section (3) of section
226, the Assessing Officer has power to issue
noticerequiring any person fromwhom money
is due or may become due to the assessee or
any person who holds or may subsequently
hold money for or on account of the assessee
to pay to the Assessing Officer forthwith upon
the money becoming due or being held or
within the specified time, so much of the
money asis sufficient to pay the amount due
by the assessee in respect of the arrears or the
whole of the money whenit isequal to or less
than the amount of arrears. In other words, in
the process of seeking coercive recovery, the
Assessing Officer would have power to
recover the sameto the extent of the arrears of
the assessee from any person from whom
money is due or may become due to the
assessee or any person who holds or may
subsequently hold money for or on account of
the assessee. This power is essentialy in the
nature of garnishee order requiring the debtor
of the assessee to make direct payment to the
Assessing Officer of thearrears of tax instead
of paying over such amount to the assessee. In
essence, therefore, this power would be
available when there is person from whom
money is due or may become due to the
assessee or thereisaperson who holdsor may
subsequently hold for or on account of the
assessee any money.

In this case, admittedly, all the three bank
accountswere in the nature of either the cash
credit account or term loan account. In other

Judicial Analysis

words, theaccountswere opened to enablethe
assessee to borrow the money from the bank
for the purpose of its business. Any money,
therefore, that the bank may make availableto
the assessee would necessarily beinthe nature
of aloanor acash credit fecility, in either case,
would be in the nature of borrowing by the
assessee from the bank. The bank and the
assessee, therefore, do not have the debtor-
creditor relationship.

Somewhat similar situation arose before the
learned Single Judge of MadrasHigh Courtin
case of K.M. Adamv. ITO [1958] 33 ITR 26.
TheAssessing Officer desired toinvoke powers
analogous to Section 226(3) of the Act for
recovery of the tax dues of the assessee from
the overdraft account that the assessee
maintained with its bank. In such background,
referring to similar provisions contained in
Section 46 of thelncomeTax Act, 1922, it was
observed as under:

‘Itwill be seenthat thisprovisionisana ogous
to an attachment of adebt or what iscommonly
terms a garnishee summons. The classes of
persons to whom such notice could be served
aretwo: (i) any person from whom money is
due or may become due to the assessee; and
(2) any person who holds or may subsequently
hold money for or on account of the assessee.
Thequestionwhich arisesfor considerationin
the present caseis, asto whether abank, which
has afforded overdraft facilitiestoitscustomer,
holdsthe amount, specified asthat up towhich
the customer may draw as either “adebtor” of
the customer or holdsthat money on behalf of
or on account of the customer.’

This decision was followed by the learned
Single Judge of Bombay High Court in
reported judgement of CalcuttaHigh Courtin
case of Jugal Kishore Das v. Union of India
[W.P. No. 22899 of 2013, dated 8-10-2013].
Inthesaid case, theAssessing Officer had tried
to recover the tax dues of the assessee in
exercise of powersunder Section 226(3) of the
Act by attaching the cash credit account of the
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assessee. Following the decision of Madras
High Court in case of K.M. Adam (supra), it
was observed as under:

“Inview of theabove, this Court does not find

that the action on the part of therespondentsin
passing the order of attachment of Cash Credit
Account would at al be sustainablein view of

the ratio laid down in the above noted report;

even the meaningful reading of the language
employedin Section 226(3) of thesadAct does
not suggest that the account likethe Cash Credit
or the Overdraft is capable of being attached
as the bank does not become a debtor.”

9. Division Benchof Bombay High Courtincase
of Sargam Foods (P.) Ltd. v. State of
Maharashtra[WP No. 4313 of 2008, dated 8-
7-2010] also considered the similar issue and
set aside the attachment of the petitioner’scash
credit account for recovery of theunpaid taxes.

10. Suchbeingthe consstent view of variousHigh
Courts of the country, we have no hesitation
in adopting similar line, also looking to the
phraseology used in the statutory provisions
contained in sub section (3) of Section 226.

XXX...

P. C. Chandra & Sons (India) Ltd. v. DCIT
[2015] 63 taxmann.com 38 (Calcutta)

XXX...

12. | discharge the attachment with regard to the
cash credit account of the petitioner with
Allahabad Bank, Bowbazar Branch. In this, |
am supported by adecision of the MadrasHigh
Court in K.M. Adamv. ITO[1958] 33ITR 26
(Mad.) which opines that a loan fund cannot
said to be a debt of the bank to the customer
nor could it be said to be money on account of
the customer. Hence, it cannot be attached.

13. | direct the Commissioner of Income-tax
(Appeals) to dispose of the appeal by
December 31, 2014. Other bank accounts of
the writ petitioner with Union Bank of India,
Sealdah Branch and Bank of India, Bowbazar
Branch, will continueto remain attached with

arider that the Department will not be ableto
appropriate any sum therefromtill the disposal
of the appeal before the Commissioner

(Appeals).
XXX...

SK. Agarwalv. UOI [2013] 35 taxmann.com
503 (Allahabad)

XXX...
SECOND POINT.

21. Now, we take up the second point which, in
fact, is the main controversy between the
parties. For the sake of convenience, the
relevant portions of the second notice dated
22.2.2006 (paras-1 and 2) are reproduced
below:-

“A sum of Rs. 41,43,342/- plusinterest under
section 220(2) is due from M/s. Singhal
Casting Co. (Prop. Sri MukeshAgarwal)
(assessee) of D-15 Kamla Nagar Agra on
account of Income-tax/penalty/interest/fine.
You are hereby required under section 226(3)
of the Income-tax Act, 1961, to pay to me
forthwith any amount duefrom youto or, held
by you, for or on account of the said assessee
upto the amount of arrears shown above.

| also request you to pay any money which
may subsequently become due from you to
him/them or which you may subsequently hold
for or on account of him/them upto the amount
of arrears till remaining unpaid, forthwith on
the money becoming due or being held by your
asaforesad........ !

The argument of the petitioner’scounsel isthat
the said notice is in respect of the dues from
M/s. Singhal Casting Company. M/s. Singhal
Casting Company had no credit balance and
CanaraBank wasnot the debtor of M/s. Singhd
Casting Company. Inreply, thelearned counsel
for the department submitted that thesaid notice
on true and proper consideration isin respect
of proprietor Mukesh Kumar Agrawal of M/s.
Singhal Casting Company.
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22. Fromtheabove quoted portion of thenotice, it

Iscrystal clear that thesaid noticewasgivenin
respect of dues from M/s. Singhal Casting
Company, proprietor Mukesh Kumar Agrawal.
The bank was having a bank account of M/s.
Singhal Casting Company being account no.
GA 15016 which account had a debit balance
of Rs. 65,70,527.71 ason 22.2.2006. The bank
inits reply has stated that the subject parties
areenjoying open cash credit facility whichis
granted agai nst hy pothecation of stock suchas
raw materid, work in progress, finished goods
and stock intrade. The saidfacility isextended
to a party to meet their working capital
requirement. The position of balance on
22.5.2006 (on the date of reply) has been
mentioned therein. For the sake of clarity, the
relevant portion from the reply of the bank is
reproduced below:-

“1f you go through the clause (vi) of the sub-
section (3) of section 226 oncewe informyou
that the sum demanded or any part thereof is
not due to the subject party from the bank or
that we do not hold any money for or on
account of the subject party, there is no
obligation on our part to pay any such sum or
part thereof unless it is discovered that the
statement wasfalsein any material particular.
Only if the statement is discovered to befalse
the Act empowersthe Assessing Officer/TRO
to hold the recipient of the notice personally
liable in the matter of the recovery of the
demand in question. As such since our
statement has not been established to be false
inany material aspect, itissubmitted that there
is no cause for any further action like
recovering theamount from theall eged debtor.
In the circumstances we request you to
withdraw your letter wherein you have
threatened further action for which, we submit,
you have no support from any provisioninthe
Act. If any further step is taken, in pursuance
of your letter dt.17.05.2006, it will be without
the authority of law.”

Judicial Analysis

Inthisregard wefurther clarify that the subject
parties are enjoying Open Cash Credit (OCC)
facility fromour branch. Thisfacility isgranted
against the hypothecation of stock such asraw
materids, work-in-progress, finished goodsand
stock intrade. OCC Account isacredit facility
extended toaparty tomeet their working capital
requirement. Hence, in general this account
will be having debit balance and the credit
balance, if any, should be adjusted against the
liabilitiesof the party lying invarious accounts.
It may be noted that as a creditor bank has a
lien on the account in respect of dues of the
party. Hence, those who are enjoying OCC
facility will beindebted to bank, not viceversa.

XXX...

24. Regarding your contention that no payments/
withdrawal s/transfer should have been
alowed in the party account, we submit that
section 226(3) confer any such power on you.
In this regard we invite your attention to the
decision of the Madras High Court inthe case
of K.M. Adam v ITO [1958] 33 ITR 26
wherein the Hon' ble High Court has held that

“. .. .when abank lends money on overdraft
and that customer is aways in debit balance
thereis no stage at which the bank is a debtor
toits customer, nor any point of timeat which
it holds any money of his on his account.
Section 46(5A) of Income Tax Act, 1921,
similar to section 226 (3) of the Income Tax
Act, 1961 of the Act cannot on any
congtruction beintended asacredit freeze, with
this feature superadded, that is there was any
thawing, the resultant credit released became
immediately payableto the Department..”

There appears to be no dispute that there was
debit balance in the bank account of M/s.
Singhal Casting Company. Thesaid difficulty
has been tried to overcome by the respondent
no. 2 by taking a resort to the Saving Bank
Account of Mukesh Kumar Agrawal that is
saving bank account No. 9319. It would be
clear fromaperusal of theimpugned order that
the Tax Recovery Officer hasproceededinthe
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25.

26.
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matter on the premise that Mukesh Kumar
Agrawal ontwo occasionsi.e. on 8th of May,
2006 and 6th of June, 2006 had credit balance
of Rs. 20,04,727.44 and Rs. 10,02,045.44
respectively in his saving bank account. If the
saving bank account and open cash credit
account are clubbed together, there would be
credit balance.

Firstly, we find that there being no garnishee
noticein respect of the saving bank account of
Mukesh Kumar Agrawal, the same cannot be
clubbed with the account of M/s. Singhal
Casting Company. The second garnishee
notice is in respect of M/s. Singhal Casting
Company and the bank itself was in the
position of itscreditor.

Section 226 of the Act provides other modes
of recovery of income tax dues and its sub
section (3) provides one of such modes to
recover the income tax dues. It is apt to
reproduce sub section (3) of section 226inits
entirety:-

XXX...

27.

28.

Sub section (3) of section 226 of theAct enables
the Assessing Officer or the Tax Recovery
Officer by notice in writing to require any
person from whom money is due or may
become dueto the assessee or any person who
owes or may subsequently owe money for or
on account of assessee to pay to theAssessing
Officer or Tax Recovery Officer. Proceedings
under Sub section (3) of section 226 of theAct
are in nature of what is commonly called
garnishee proceedings.

Attachment of debtsis aprocess by means of
which judgement creditor is enabled to reach
the money due to ajudgment debtor whichis
in the hands of a third person. These are
garnishee proceedings. To be capable of
attachment, there must be in existence at the
time when attachment becomes operative
something which thelaw recognisesasa debt.
Solong asthereisadebt in existence, it isnot
necessary that it should be immediately

29.

30.

31

payable. Where any existing debt is payable
by futureinstalments, the garnishee order may
be made to become operative as and when
each instalment becomes due. The debt must
be one which the judgment debtor could
himself enforcefor his own benefit. A debt is
sum of money which is now payable or will
become payablein future by reason of present
obligation Hyderabad Co-operative
Commercial Corpn. Ltd. v. MohiuddinKhadir
AIR 1975 SC 2254.

The crux appearsto bethat the persontowhom
garnishee order/noticeisissued must beinthe
position of a creditor with respect to the
assesseein defaullt.

In1TO v. Budha PicturesAIR 1967 SC 1547,
a case under the old Income Tax Act, 1922,
theApex Court had occasionto consider similar
provision as existed therein and said that a
person to whom notice has been issued has
only to object that the sum demanded or part
thereof isnot due to the assessee or that hedoes
not hold any amount on account of the
assessee. Hehasnot to say that heisnot likely
to owe or to hold money. Interpreting the
expressions “may become due” or “may
subsequently hold money” suggests, in the
context, a subsisting relationship between the
person served with the notice and the assessee
that i sassessee’ semployer, or banker or debtor
etc. etc..

Sub-section (3) of section 226 of the Act is
subdivided into ten clauses. It lays down the
entiremachinery withregardtothejurisdiction
of theAssessing Officer/Tax Recovery Officer
to issue garnishee notice requiring any person
for money is due or may become due to the
assessee, under clause (i). Clause (iv) lays
down that every person to whom such notice
is issued shall be bound to comply with the
notice. Any claim respecting any property in
relation to such anotice under this sub section
shall be void as against the demand contained
in the notice vide sub section (v). Under sub
section (vii) it is provided that the person to

252

@ Ahmedabad Chartered Accountants Journal | July, 2016



32.

whom such a notice has been issued may file
obj ection onthe ground that the sum demanded
or any part thereof is not dueto the assessee or
that he does not hold any money for or on
account of the assessee. Such objection shall
befiled on affidavit. If suchan objectionisfiled
but it is ultimately discovered that such
statement was falsein any material particular
such person shall be personally liable to the
Assessing Officer or the Tax Recovery Officer
totheextent of hisownliability tothe assessee
on the date of notice. The other clauses of
section 226 (3) provides the manner to amend
or revoke the notice so issued by the Assessing
Officer or the Tax Recovery Officer. Sub
section (ix) further provides that any person
discharging any liability to the assessee after
receipt of the notice under sub section (3) of
section 226 of theAct shall be personally liable
to the Assessing Officer or the Tax Recovery
Officer to the extent of hisown liability tothe
assessee so discharged. Sub section (x)
provides that if the noticee fails to make the
payment in pursuance of the noticehe shall be
deemed to be an assessee in default.

For the present purposes clause (vi) is
important. The use of words ‘due to the
assessee’ is important. At the time of the
garnishee notice, the sum must be due to the
assessee. In this context the learned counsel
for the petitioner submitted that on the date of
second notice asal so onthedate of first notice,
nothing was due from the bank to the assessee
i.e. M/s. Singhal Casting Co. Ltd. The bank
had provided open cash credit limit and there
was debit balanceinthe account of the assessee
namely M/s. Casting Co. Limited. This was
so stated inreply to thefirst notice (which has
not been pursued any further and is not basis
of the impugned order). The basis of the
impugned order is the second notice dated
22.2.2006 in reply whereof, the petitioner
submitted that nothing was due from the bank
to M/s. Singhal Casting Co. Limited, a fact
which has not been found to be incorrect even

33.

Judicial Analysis

intheorder impugned inthewrit petition, thus,
standsunchallenged.

As pointed out herein above, and keeping the
very nature of the garnishee proceedingsinthe
background of mind, as aso the observation
by the Apex Court in the case of Hyderabad
Commercial Corpn. (supra) asin the case of
Budha Pictures (supra), we find sufficient
forcein the argument of the petitioner that on
the date of garnishee notice, the bank was not
in a position of a debtor of the assessee but
wasintheposition of acreditor asthe assessee
had open cash credit limit and debit balancein
itsaccount.

In a very old case, K.M. Adam (supra) the
Madras High Court hastakenthe similar view
though under the Income Tax Act, 1922.
There, the bank had afforded the overdraft
facilities to its customers, a question arose
whether the bank holds the amount, specified
asthat up to which the customer may draw as
either “adebtor” of the customer or holdsthat
money on behalf of or on account of the
customer. The question has been answered in
thefollowing manner:-

“....Inmy judgment when abank lends money
on overdraft and the customer is always in
debit there is no stage at which the bank is a
debtor toits customer, nor any point of time at
whichit holdsany money of hison hisaccount.
Section 46(5A) of the Act cannot on any
construction be intended as a credit-freeze,
with thisfeature superadded, that if there was
any thawing, the resultant credit released
became immediately payable to the
Department. Of course, if at any stage the
account of the customer is in credit, section
46(5A) would comeinto play and the sum so
standing to the credit of the assessee might be
directed to be paid over......"

Clause (i) of Sub section (3) of section 226 of
theAct appliesin four set of circumstances:-

(1) when money is due from a person to the
assesses;
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35.

36.

37.

38.

icial Analysis

(20 when money may become due from a
person to the assessee;

(3 when any person holds money for the
assessee; and

(4) a person may subsequently hold money
for or on account of assessee.

In al such eventudlities, sine qua-non is that
the person who isrequired to pay the amount
to the department on behalf of the assessee
must hold or possessthe money of the assessee
for or on account of the assessee on a plain
and simplelanguageof clause (i) of Sub section
(3) of section 226 of the Act. Any other
interpretation would be against the very basic
nature of the garnishee proceedings.

Having said so asabove, wefind that the order
impugned in the writ petition is based on
incorrect premise and is somewhat
contradictory. It twisted thefactstolend support
totheimpugned order. Thevery important fact
which has been twisted isasfollows:-

In paragraph-7 of theimpugned order, the Tax
Recovery Officer has reproduced the notice
issued under section 226(3) of the Act dated
22.2.2006. Thesaid reproduction, we are sorry
to say, is not correct reproduction of the said
noticeand it goesto thevery root of the matter.
A photostat copy of the said notice dated
22.2.2006 has been filed asAnnexure-4 to the
writ petition, the correctness of which has not
been disputed in the counter affidavit. It shows
that in the said notice it is mentioned that “a
sum of Rs. 41,43,342/- + interest under section
220(2) is due from M/s. Singhal Casting
Company (Prop. Mukesh Kumar Agrawal) of
.......... Whilein the impugned order the things
have been reversed and it reads as follows:-

“A sum of Rs. 41,43,342/- + interest under
section 220(2) “is due from Mukesh Kumar
Agrawal”, Prop. “M/s. Singhd Casting Co...."

Thelearned counsd for the petitioner submitted
that thismistakeisintentional . Thedepartment
had realized its mistake that inthe second notice

39.

which is dated 22.2.2006 the garnishee order
was passed against M/s. Singhal Casting
Company which had, admittedly, a separate
bank account no. GA 15016 having drawing
of Rs. 65,70,527.71. It is not necessary for us
to say anything further and weleavethe matter
asitis.

The Tax Recovery Officer while passing the
impugned order appears to have been in
confusion and was not sure as to whether the
credit balance in the individual name of Sri
Mukesh Kumar Agrawal could or could not
be clubbed with the minusbalance standing in
theaccount of M/s. Singhd Casting Company.
Inparall (iii) hestatesthat the Account No.SB
9319 waswrongly mixed with the cash credit
account No.GA 15016 lying in the name of
M/s. Singha Casting Company. He goes on
saying, legally correct, that the saving bank
account is completely a distinct account and
the money lying in this account is money of
the account holder. So the money lying in the
account number SB-9319 was the money of
Sri Mukesh Kumar which becomethe property
of thelncomeTax Department after service of
notice under section 226(3) dated 22.2.2006
vide page no.141 of the paper book. On the
subsequent page, he clubbed the account
numbers SB 9319 and GA No0.15016. The
said paragraph is reproduced below:-

XXX...

40.

The above approach of the Tax Recovery
Officer isfaulty for thefollowing reasons:-

1. Thegarnisheenoticedated 22.2.2006 was
with respect to the assessee namely
Singhal Casting Company.

2. The bank was, in fact, a creditor of the
assessee namely M/s. Singhal Casting
Company as it had advanced money
under open cash credit limit.

3. The bank was maintaining the various
accounts of Mukesh Kumar Agrawal
under different capacities/distinct entities
which could not be clubbed together.
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41. Mukesh Kumar was having bank account of

Mukesh Kumar Agrawal HUF, Account
No.GA 17105 in the name of M/s. Shivangi
Steels Private Limited. The Tax Recovery
Officer himsalf has noti ced that these accounts
belong to the separate entities and could not
be clubbed and as a matter of fact, has raised
objection on the ground that “ the bank wrongly
mixed the account Nos. SB 11738 and SB
21608 which are in the name of Mukesh
Kumar Agrawal HUF and Account No.GA
17105 which is lying in the name of M/s.
Shivangi Steels Private Limited. After saying
so, he in the above quoted paragraph pointed
out two instances by clubbing the saving bank
account of Mukesh Kumar Agrawal with that
of M/s. Singhal Casting Company, which
under law according to the petitioner, could not
have been done. We find sufficient forceinthe
argument of the petitioner’s counsel that the
bank was maintaining multiple accounts of
different natures and all these accountsbelong
to therespective entities. The garnishee notice
dated 22.2.2006 being in the name of M/s.
Singhal Casting Company, the bank was not
supposed to attach the saving bank account of
Mukesh Kumar Agrawal in pursuance of the
said garnishee notice, even if Mukesh Kumar
Agarwal happens to be proprietor of M/s.
Singhd Casting Company, specially, whenthe
first garnishee notice dated 5th of September,
2005 was in the name of Mukesh Kumar
Agrawal, was not pursued any further by the
department. No show cause notice wasissued
norfurther action wastaken in pursuanceof the
first notice after passing of the judgment by
thisCourtin Civil Misc. Writ Petition N0.1356
of 2005 dated 7th October, 2005. The conduct
of the department shows that the department
left out thefirst garnishee noticeand proceeded
to recover the amount due from M/s. Singhal
Casting Company by issuing the second

42.

Judicial Analysis

garnishee notice dated 22.2.2006 whichisthe
basis of the impugned order.

The upshot of the above discussionisthat the
garnishee notice dated 22.2.2006 in respect of
which the petitioner has been held deemed
assesseein default being in respect of assessee
M/s. Singhal Casting Company who was
having debit ba ance withthe petitioner’s bank,
the petitioner cannot be held as deemed
assessee in default in view of the fact that the
bank was not debtor of the said assessee on
the date of garnishee notice. The position of
thebank quathe assessee M/s. Singhal Casting
Company wasthat of creditor of the assessee.
The assessee company was indisputably
enjoying the open cash credit limit and had
debit balance at therelevant point of time. The
saving bank account no. 9313 which had even
if acredit balance on 8th of May, 2006 or 6th
June, 2006 belongs to Mukesh Kumar
Agrawal, a separate entity, who was not
assessee in default, could not be clubbed with
the bank account of M/s. Singhal Casting
Company.

From the above discussion, it is clear that the
assesseewith respect to whom garnisheenatice
has been served on a person, here the bank,
the person to whom the notice has been served
(here the bank) could say only this much that
no money isduefromit (bank) to the assessee.
To put it differently, it iscrystal clear that the
noticee must bein the position of a creditor of
the assessee with respect to whom the
garnishee notice has been served, which as
found isnot so here.

0od
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FEMA Updates

CA. Savan Godiawala
sgodiawal a@del oitte.com

Foreign Exchange Management
8 (Foreign Currency Accountsby a person
resident in India) Regulations, 2015

In line with the Government of India's startup
initiative, it hasbeen decided that an I ndian startup,
having an overseas subsidiary, may open aforeign
currency account with abank outside Indiafor the
purpose of crediting to the account the foreign
exchange earningsout of exports/sales made by the
said startup or itsoverseas subsidiary. The balances
held in such accounts, to the extent they represent
exports from India, shall be repatriated to India
within the period prescribed for realization of
exports, in Foreign Exchange M anagement (Export
of Goods and Services) Regulations, 2015 dated
January 12, 2016, as amended from time to time.

In addition, paymentsreceivedinforeign exchange
by an Indian startup arising out of sales/ export
made by the startup or itsoverseas subsidiarieswill
be a permissible credit to the Exchange Earners
Foreign Currency (EEFC) account maintained in
Indiaby the startup.

A startup will mean an entity which complieswith
the conditions laid down in Notification No. GSR
180(E) dated February 17, 2016 issued by
Department of Industrial Policy and Promotion,
Ministry of Commerce and Industry, Government
of India.

Further, the existing facility of opening foreign
currency account outsideIndia, availabletotheLife
Insurance Corporation of India or the General
Insurance Corporetion of Indiaandtheir subsidiaries
for the purpose of meeting the expenditure
incidental to the insurance business carried on by
them has now been liberalised. Accordingly, any
insurance/ reinsurance company registered with the
Insurance Regulatory and Development Authority
of India (IRDA) may open a foreign currency

account with a bank outside India to carry out
insurance/ reinsurance business.

A.P. (DIR Series) Circular No. 77, dated June
23, 2016

For Full Text refer tohttps://rbi.org.in/Scripts/
BS CircularindexDisplay.aspx?d=10457

Per mitting writing of options against
contracted exposures by Indian
Residents

Asannounced in the Bi-Monthly Monetary Policy
Statement on April 7, 2015, in order to encourage
participation in the Over the Counter (OTC)
currency options market and improveitsliquidity,
it hasbeen decided to permit resident exportersand
importers of goods and services to write (sell)
standalone plain vanilla European call and put
option contracts against their contracted exposure,
i.e. covered call and covered put respectively, to
any AD Cat-1 bank in India subject to operational
guidelines, terms and conditions given in Annex |
tothiscircular.

A.P. (DIR Series) Circular No. 78, dated June
23, 2016

For Full Text refer to https.//rbi.org.in/Scripts/
BS_CircularindexDisplay.aspx?d=10458

External Commercial Borrowings
20 (ECB) —Approval Route cases

In terms of paragraph no. D.15 of Annex to A.P.

(DIR Series) Circular No.32 dated November 30,
2015 and paragraph no. 2.11 of Master Direction
No.5 dated January 1, 2016, cases coming under
the approval route were required to be considered
by an Empowered Committee set up by the Reserve
Bank based on the parameters stated therein.

With a view to rationalizing and expediting the
processof giving approval, it hasbeen decided that
ECB proposalsreceived inthe Reserve Bank above
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acertainthreshold limit (refixed from timetotime)
be placed before the Empowered Committee. The
Reserve Bank will takeafina decisioninthecases
taking into account the recommendation of the
Empowered Committee.

All other aspects of the ECB policy shall remain
unchanged. AD Category - | banks may bring the
contents of this circular to the notice of their
constituents and customers.

A.P. (DIR Series) Circular No. 80, dated June
30, 2016

For Full Text refer tohttps://www.rbi.org.in/scripts/
BS_CircularndexDisplay.aspx?1d=10472

Guarantee on behalf of service
importers

2 Discontinuation of Reporting of Bank

Intermsof parano. 5 of the Master Direction No.8
dated January 01, 2016 on ‘Other Remittance
Facilities', AD Category-1 bankswere permitted to
issueguaranteesin favour of anon-resident service
provider on behalf of their resident customers
importing services, subject to the conditions laid

therein. AD Category-| banks were also advised
vide parano.l, Part X of the Master Direction on
‘Reporting under Foreign Exchange Management
Act, 1999’ dated January 1, 2016, to report to the
Chief General Manager-in- Charge, Foreign
Exchange Department, Foreign Investments
Division (EPD), Reserve Bank of India, Central
Office, Mumbai-400001 details about invocation
of bank guaranteefor serviceimports.

On areview of the reporting requirements and to
reduce the burden of compliance, AD Category |
banks are advi sed to disconti nue submission of such
reportswithimmediate effect. They may, however,
maintain records of such invocations and furnish
the required detailsto RBI whenever sought.

A.P. (DIR Series) Circular No. 1, dated July 07,
2016

For Full Text refer tohttps://www.rbi.org.in/scripts/
BS_CircularndexDisplay.aspx?1d=10489

gog

Conar atulations

Shenanigans’.

CA. Marzun E. Jokhi, Membership No. 104238, members of the
Association has completed his PhD studies as per UGC Regulations and
obtained Doctorate Degree under faculty of Commerce from KSKV
University, Bhuj-Kutch. Histhesisis on “A study to Uncover Financial
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ServiceTax Decoded

CA. Punit R. Prajapati
punitca@gmail.com | .

Service by Government and L ocal Authority —
Part |

Whether Government provides any service or not
is itself a moot question, we assume that the
Governmentsin Indiaprovide servicesand discuss
thetaxability thereof.

Through the Finance Act, 2015 (yes, 2015 and not
2016), scope of taxahility of services provided by
Government or Local Authority to businessentities
are broaden. However, implications of such
amendment were too wide to handle and
implementation were postponed till 1% April, 2016.
Notification No. 6/2016-ST Dated 18/02/2016 and
NotificationsNo. 15/2016-ST, 16/2016-ST and 17/
2016-ST all dated 01/03/2016 are issued and now
such amendments are implemented w.e.f. 01/04/
2016.

W.e.f. 01/04/2016, services provided by the
Government or local authority is made taxable and
mostly such servicesare subject to Reverse Charge
Mechanism and hence person receiving such
services is required to discharge the service tax
liability on servicesreceived from the Government
or Local Authority. Governments are providing
various services (or rather to say doing various
activities) for business and almost each and every
business is receiving such services. Hence, each
and every businessentity isrequiredto go through
the provisions of the service tax law to ascertain
service tax liability, if any. Various issues are
discussed herein for services provided by the
Government or Local Authority.

1. Aretheservices provided by the Government
subject to servicetax?

- Intermsof Section 66D(a) of the Finance
Act, 1994 (the Act), services provided by
the Government or a Local Authority are
in Negative List and hence not subject to

service tax. However, there are four
exceptionsto thisprovision.

i. Services by the Department of Posts by
way of speed post, expressparcel post, life
insurance and agency servicesprovided to
a person other than a Government.

ii. Servicesinrel@iontoanaircraft oravessd,
inside or outside the precincts of aport or
anairport.

iii. transport of goods or passengers.

iv. Any service, other than services covered
under clauses(i) to (iii) above, provided to
businessentities.

Mr. Ismeetsingh has purchased a new car for
his personal use and paid various registration
and other feesto the Road Transport Office. Is
service tax payable on registration and other
fees?

- From the Section 66D(a) as discussed
above, following proposition can be
drawn.

i. If recipient of service isabusiness entity,
services provided by the Government or
Local Authority are not covered under
Negative List and thus subject to service
tax.

ii. If recipient of service is not a business
entity, services provided by the
Government or Local Authority is not
subject to servicetax.

As Mr. Ismeetsingh has purchased a car, not
for his business, but for personal use, heisnot
working asabusiness entity and hence service
of providing registration and allied servicesare
covered under Negative List asprovided under
Section 66D(a) of the Act and hence service
tax is not payable thereon.
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3.

Now, suppose, M/s. Ismeetsingh is running a
business of running of motor cabsand haspaid
variousfeesand chargesto the Government or
Local Authority for registration, tourist
permission etc. Are such services subject to
servicetax?

Yes. Asdiscussedin earlier paragraph, services
provided by the Government or Loca Authority
areexcluded fromlevy of servicetax only if it
is provided to non-business entity. Thus, such
services are subject to levy of service tax
(subject to exemption, if any).

Now, in aboveexample, supposeservicetax is
payable, who is required to pay servicetax?

Generdly servicetax is payable by the service
provider. However, under Section 68(2) of the
Act, the Central Government has power to
notify taxable servicesfor which servicetax is
to be paid by other person. Recipient of services
is notified through Notification No. 33/2012-
ST as person who is liable to pay service tax
whereservicesare provided by the Government
or Local Authority. Rule 2(1)(d)(E) of the
Service Tax Rules, 1994 is also amended
accordingly and servicerecipientismadeligble
to pay servicetax.

Hence, inthiscase Shri Ismeetsinghisliableto
pay servicetax.

M/s. Jitendra Marketing Ltd. has availed
services of Department of Post, Government
of Indiato send noticesto share holdersthrough
speed post and paid Rs. 50000. IsM/s. Jitendra
Marketing Ltd. required to pay service tax
thereon?

Generally, all taxable services, unless
exemption is provided, are subject to RCM.
However, therearefour exceptionsto thisrule
asprescribedin Rule 2(1)(d)(E) of the Service
Tax Rules, 1994.

i. Renting of Immovable Property

ii. Services by the Department of Posts by
way of speed post, express parcel pog, life
insurance and agency servicesprovidedto
a person other than a Government.

iii. Servicesinreaiontoanaircraft or avessd,
inside or outside the precincts of aport or
anairport.

iv. transport of goodsor passengers

As speed post services by the Department of
Posts are not subject to RCM, Department of
Post will haveto pay servicetax on speed post
andM/s. JitendraMarketing Ltd. isnot required
to pays service tax thereon.

Mr. Rahul Vandha has booked a Community
Hall owned by Ahmedabad Municipal
Corporation on rent for two different purposes
on two different dates asfollows.

a.  During July, 2016 for his Swayamvar, a
personal and non business usage.

b. During August, 2016 for his Business
Exhibition.

Please Guide him about tax liability?

- Services provided by the Government or
a Local Authority is service in Negative
List as provided under Section 66D(a).
Four exceptions to this rule are provided
therein and renting of immovable property
isnot covered thereinunlessitisprovided
to abusiness entity.

- Insimplewords, unlessitisprovidedto a
business entity, it isa servicein Negative
Listanditisnot subject to servicetax at all
and no one, neither service recipient nor
serviceprovider, isrequiredto pay service
tax thereon.

- If serviceof renting of immovabl e property
is provided to a business entity, it will be
covered by exception (vi) of the Section
66D(a) (exception to Negative List) and
henceit is subject to servicetax.

- Further, intermsof Rule 2(1)(d)(E) of the
ServiceTax Rules, 1994, serviceof renting
of immovable property by Government or
Local Authority is not subject to reverse
charge mechanism and hence service
provider is required to pay tax, if any.
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- Thus, in first case, where immovable
property is let out by the Ahmedabad
Municipa Corporation for non-bus nessuse,
question of payment of servicetax doesn't
arise at al. And in second case, where
immovable property is let out for the
business, it is taxable and as RCM is not
applicable, serviceprovider, i.e. Ahmedabad
Municipa Corporation itself isrequired to
pay service tax and no service tax can be
demanded from Mr. Rahul Vandha

7. What is meaning of Government, Local

Authority and Governmental Authority?
- Aboveterms are defined as under.

- Section 65B(26A) of the Act defines the
Government as the Departments of the
Central Government, a State Government
and its Departmentsand a Union territory
and its Departments, but shall not include
any entity, whether created by a statute or
otherwise, the accounts of which are not
required to be kept in accordance with
article 150 of the Constitution or therules
made thereunder.

- Section 65B(26A) of the Act defines the
Local Authority as

(& aPanchayat asreferredtoin clause (d)
of article 243 of the Constitution;

(b) aMunicipality asreferredtoin clause
(e) of article 243P of the Constitution;

(©) aMunicipal CommitteeandaDistrict
Board, legally entitled to, or entrusted
by the Government with, the control
or management of amunicipa or loca
fund;

(d) a Cantonment Board as defined in
section 3 of the Cantonments Act,
2006 (41 of 2006);

(e) aregional council or adistrict council
constituted under the Sixth Schedule
tothe Constitution;

() adeve opment board constituted under
article 371 of the Constitution; or

8.

10.
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(g) aregiona council constituted under
article 371A of the Constitution;

- Paragraph 2(s) of the NotificationNo. 25/
2012-ST defines the Governmental
Authority asan authority or aboard or any
other body;

(i) set up by an Act of Parliament or a
State L egislature; or

(if) established by Government,

with 90% or more participation by way of
equity or control, to carry out any function
entrusted to a municipality under article
243W of the Constitution

Are taxable services received from the
Governmental Authority subject to RCM?

No, servicesreceived from the Governmental
Authority are not subject to RCM under Rule
2(1)(d)(E) of the Service Tax Rules, 1994.
Taxable servicesreceived from Government or
alLocal Authority only are subject to RCM.

Can Public Sector Undertakings (PSUs), like
ONGC and Nationalised Banks, be considered
as Governmental Authority for levy of service
tax?

From the definitions discussed in earlier
paragraph, it is clear that generally, PSUs are
neither Government nor Governmental
Authority for the purpose of levy of service
tax. Hence, servicesreceived from such entities
will not be subject to RCM.

Taxable serviceis provided by Government to
abusinessentity whichislocated outsideIndia.
Is service tax payable thereon? If yes, who is
required to pay servicetax?

Intermsof Section 66D(a) of theAct, services
provided to business entity are excluded from
Negative List and made taxableirrespective of
thefact that recipient businessentity islocated
intaxableterritory or outsidetaxableterritory.
However, in terms of Rule 2(1)(d)(E) of the
Service Tax Rules, 1994, servicesreceived by
the Government or Loca Authority, by the
businessentity located intaxableterritory only
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is subject to RCM. Hence, in such case, if
service tax is payable, a Government is liable
to pay servicetax.

Mr. Karodimal CA owns an office and uses
the same for his profession and has paid the
Rs. 60000 as Property Tax and Rs. 2000 as
Professional Tax to Ahmedabad Municipal
Corporationfor theyear 2016-17. Isherequired
to pay servicetax thereon?

In terms of Section 65B(44) of the Act,
“service” means any activity carried out by a
person for another for consideration, and
includes a declared service. To constitute any
activity asservice, it ispre-conditionthat there
should be consideration. Term considerationis
not defined under the Finance Act, 1994 but
definition given under Section 2(d) of the
Indian Contract Act, 1872 may be referred
which defines the word “consideration” as
follows.

“When, at the desire of the promisor, the
promisee or any other person has done or
abstained fromdoing, or doesor abstainsfrom
doing, or promises to do or to abstain from
doing, something, such act or abstinence or
promise is called a consideration for the
promise’

Thus, consideration means which is to be
received or receivablein return. Astax isto be
paid irrespective of any activity which
government may perform, tax paid or payable
is not the consideration for that activity.
Government isnot under contractual obligation
to do any specific activity on payment of any
tax, duty, cess etc. Hence, tax is not a
cond deration but astatutory obligation only and
oneis bound to follow the same.

In absenceof consideration, thereisno service
and thereis no question of payment of service
tax.

CBEC, vide Paragraph No. 3 of the Circular
No. 192/02/2016-ST Dated 13/04/2016, has
also clarified that taxes, cessesor dutieslevied
arenot consideration for any particular service

12.

13.

as such and hence not leviable to Service Tax.
It further clarifies that these taxes, cesses or
duties include excise duty, customs duty,
Service Tax, State VAT, CST, income tax,
wealth tax, stamp duty, taxes on professions,
trades, callings or employment, octroi,
entertainment tax, luxury tax and property tax.

Mr. Malia has paid penalty of Rs. 1 crore for
evasion of Income Tax. Is he required to pay
service tax on penalty paid under Income Tax
Act?

As discussed forgoing paragraph, in this case
also, considerationismissing.

Further, itisclarified in the Paragraph No. 4 of
theCircular No. 192/02/2016-ST Dated 13/04/
2016 that fines and penalty chargeable by
Government or a local authority imposed for
violation of a statute, bye-laws, rules or
regulationsare not leviableto servicetax.

M/s. Maggi DoodlesLtd. hasgot their product
tested inaGovernment laboratory and paid fee
of Rs. 15000/-. Arethey liable to pay service
tax thereon under following assumptions?

a. They have got the testing on their own
without any statutory obligation.

b. They wereunder statutory obligationto get
their product tested.

Services provided by the government or local
authority to abusinessentity are subject to tax
and RCM. When a business entity avails
services of the Government without any
obligation to do so, it is an activity for
consideration and servicetax isrequired to be
paid thereon.

If there is statutory obligation, one can argue
that thereiscompul sion to do that act and hence
there is no question of option or will of the
recipient of the service and hence amount paid
for such activity can’t be termed as
consideration.

However, the definition of the term
“consideration”, asprovided in Section 2(d) of
the Indian Contract Act, 1872 may bereferred
whichisasfollows.
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“When, at the desire of the promisor, the
promisee or any other person has done or
abstained fromdoing, or doesor abstainsfrom
doing, or promises to do or to abstain from
doing, something, such act or abstinence or
promise is called a consideration for the
promise’

Fromtheabovedefinition, itisclear that desire
of the promisor, i.e. the provider of theservice
isnecessary and not thedesire of the promisee.
Once, the promisee does something (paysfee)
for that service, that act (paying of fees) is
consideration and hence in such case thereis
consideration.

Inthe case of tax, duty, cessetc., such payment
isnot on any promise of the Government. But,
in the case of fees, such apayment is required
to be made when, at the desire of the
Government, promisor i.e. service recipient
makes payment. In simplewords, feeislinked
to the particular service or product, where as
taxes are not against the particul ar services or
product. Thus, there is no quid pro quo (in
return) in the case of taxes, but in the case of
testing feesisquid pro quo (fees) by the service
recipient for testing.

Further, in Paragraph 5 of the Circular No. 192/
02/2016-ST Dated 13/04/2016itisclarified that
it is immaterial whether such activities are
undertaken as a statutory or mandatory
requirement under the law and irrespective of
whether the amount charged for such service
islaid downin astatute or not. Thus, it shows
the intention of the Government to tax such
activity evenif it isstatutory requirement.

Hence, even if such testing is required to be
done under statutory obligation, servicetax is
required to be paid thereon.

Mr. Maliahas also paid late fee of Rs. 20,000
for latefiling of servicetax return. IsMr. Mdia
required to pay servicetax thereon?

L atefeeismandatory and statutory liability of
a person and it can be argued that it is not a
consideration. Further, althoughit isnamed as

15.
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fee, itisnothing but apenalty for latefiling of
return. Itispenal in nature and henceit should
not be considered as a consideration and no
servicetax is payablethereon.

Paragraph 5 of the Circular No. 192/02/2016-
ST Dated 13/04/2016 statesthat it isimmateria
whether such activities are undertaken as a
statutory or mandatory requirement under the
law and irrespective of whether the amount
charged for such service is laid down in a
statute or not. However, it also clarifiesthat as
long as the payment is made (or fee charged)
for getting a service in return (i.e., as a quid
pro quo for the service received), it has to be
regarded as a consideration for that service
and taxableirrespective of by what name such
payment is called. Thus, evenif in the case of
statutory requirement, character of service
should be present.

In my view, it is not a service at all and no
servicetax is payable on such late fee.

M/s. Highrisk Ltd. doing a business and
required to obtain a permission from
Government for doing certain busi ness activity
and required to make payment for such
permission. Is M/s. Highrisk required to pay
servicetax thereon?

First of all it should beascertained that if there
isaservice. To determinewhether such activity
constitute service or not and whether such
payment constitutes consideration or not,
principalsdiscussed in theforgoing paragraphs
should be applied. It may happen that such
permissionisrequired under statutory obligation
and payment is also a statutory requirement.
Even in such case, it may be considered as
service and service tax is required to be paid
thereon.

Paragraph 5 of the Circular No. 192/02/2016-
ST dated 13/04/2016 clarifies that servicetax
is leviable on any payment, in lieu of any
permission or license granted by the
Government or alocal authority.

To becontinued. ...............
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ServiceTax -
Recent Judgements

CA. Ashwin H. Shah
ashwinshah.ca@gmail.com

[2016] 71 taxmann.com 109 (New Delhi
- CESTAT) CESTAT, NEW DELHI

16 BENCH Chhattisgarh State Industrial
Development Corporation Ltd. v.
Commissioner of Central Excise &
Service Tax, Raipur.

Facts:-

Assessee was engaged in business of leasing
Government land and also collecting charges for
maintenance of street light and repair and
maintenance of roads, etc. from entrepreneur
alotteesof land. It submitted that (i) activitiescarried
out by it would fall under category of ‘commercial
or industrial construction’ defined under section
65(25b), and (ii) it performed statutory functions
on behdf of State Government and sowasnot ligble
to servicetax.

Hed:-

Where assessee was engaged in business of leasing
Government land and aso collecting charges for
maintenance of street light and repair and
maintenance of roads, etc. from entrepreneur
allottees of land, activities carried out by assessee
would fall under category of ‘management,
maintenanceor repair’.

Thereisno doubt that the service was provided by
the assesseein relation to maintenance or repair of
immovable property in terms of the written
agreement (lease deed) and, therefore, is covered
under section 65(64). Thusthe servicerendered by
the assesseeis squarely covered in the definition of
management, maintenance or repair. Therefore, the
activities carried out by the assessee are taxable
under section 65(64).

Further it is seen that the charges collected by the
assessee are on account of the taxable service
provided by it and, therefore, constitute
consideration for taxable service. Oncethetaxable

service isbeing provided against a consideration,
service tax becomes payable.

[2016] 71 taxmann.com 70 (Gujarat)
HIGH COURT OF GUJARAT General

17 Manager-Food Cor poration of Indiav.
Union of India.

Facts:-

FCI availed cargo handling services from KE for
handling ‘wheat’ (agricultural produce). Though
services were exempt, KE collected service tax
from FCl. Owingtodeficiency in servicesand other
disputes, FCI invoked bank guarantee and made
recoveriesfrom KE. Since KE did not pay service
tax, department initiated garnishee proceedings
from FCI.

Hed:-

Garnishee proceedings cannot beinitiated against
service recipient to recover service tax, if service
recipient did not owe anything to service provider
owing to deficiency in provision of service.

Further it was held that since FCI had already made
payment to KE, there was no further liability of
FCI to pay anything to Government, particularly,
when no service tax was ever payable on such
service. Recovery made by FCI from KE was not
entirely towards servicetax, but, was also towards
deficiency in service. Since FCI did not owe
anything to KE, no garnishee proceedings can be
initiated against FCI.

[2016] 71 taxmann.com 141 (New Delhi
18 - CESTAT) CESTAT, NEW DELHI

BENCH Radico Khaitan Ltd. v.
Commissioner of Service Tax, Delhi.

Facts:-

Assessees owned various brands of Indian Made
Foreign Liquor (IMFL) Assessee was getting
IMFL manufactured under itsbrand, under contract
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arrangement with contracted distilleries or contract
bottling units (CBU). Department argued that
assessee had promoted business of CBUs and was
liable to service tax under business auxiliary
serviceson ‘ profit earned/retained’ from business.

Hdd:-

Assessee was getting IMFL manufactured from
CBUg/distilleriesandfor that purpose, assesseewas
providing its expertise. CBUs were acting as job-
workers and were getting fixed amount per case
for manufacture of liquor. After amendment from
1-10-2009, CBUs started paying servicetax under
BusinessAuxiliary Services. Hence, it was CBUs
who were providing services to assessee not other
way around; hence, it cannot be said that assessee
was promoting business of bottlers and no service
tax can be levied upon assessee.

Brand Owner getting liquor manufactured on job-
work basis cannot besaid to be* promoting business
of job-worker’; hence, profit earned/retained by
Brand Owner cannot be charged to service tax.

[2016] 71 taxmann.com 250 (New Delhi

- CESTAT) CESTAT, New Delhi Bench
19 Vinayak Industriesv. Commissioner of

Central Excise & Service Tax, Jaipur.

Facts:-

Assessee was engaged in chilling of milk for aco-
operative milk producer society. Department
demanded service tax under Business Auxiliary
Services. Assessee argued that it amounts to
‘deemed manufacture’ being ‘any other treatment
to render product marketable’ as per Note 6 of
Chapter 4 of First Scheduleto Central Excise Tariff;
hence, not liableto servicetax. Department argued
that words ‘ any other treatment’ would only cover
activity similar to ‘labelling or relabelling of
containers or repacking from bulk packs to retail
packs'.

Held:-

Words'* any other treatment’ cannot berestrictedin
view of words ‘labelling/repacking, etc.’ and any

treatment to render product marketableis deemed
manufacture. Chilling of milkisa’trestment’ which

rendersmilk ‘ marketable’ to consumeri.e., chilling
makesit possibleto market/sell milk to consumers
at distant places. Hence, asper Note 6ibid, chilling
of milk ismanufacture and not liableto servicetax.

[2016] 71 taxmann.com 278 (Kerala)
High Court of Kerala V.K. Rakesh v.

20 Commissioner of Customs & Central
Excise (Appeals).

Facts:-

Assesseewas |l etting out contract carriage vehicles
on hire. Department demanded service tax under
‘tour operator’ service arguing : (a) ‘contract
carriages’ fall under definition of ‘tourist vehicle
as per section 2(43) of Motor Vehicles Act, 1988;
(b) vehicles were used for marriage parties,
excursions and group trips; and (c) assessee was
not merely hiring vehicle, but, its staff including
driver was operating tripsand tours. Assesseefiled
writ challenging demand.

Hed:-

In Secretary Federation of Bus Operators
Association of Tamil Nadu v. Union of India[2007]
6 STT 49 (Mad.), matter was remanded back with
right to contest demand and hence, right of assessing
authority to consder onfactsasto whether assessee
was tour operator or not, was not curtailed. It was
found that assessee was not merely hiring vehicles
but was operating toursand department relied upon
“conditions printed on specimen order form'’ for this
purpose. Since decision of adjudicating authority
was based on factsand was not illegal or perverse,
High Court could not interferein writ jurisdiction.

OO0
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Whether sale effected from Domestic

Tariff areatounit in SEZ, can besaid to
6 be export out of India?

Lalitha Murlidharan v. CCT reported

in91VST 175 (KER)

Background of the case:

The petitioner-dealer ran a unit in an export
processing zone in Chennal and was an exporter
of articleslike sandalwood chipsand chips powder
procured from the domestic tariff area and then
exported to various countries agai nst export orders
placed by foreign buyers. As part of its business
operations, dealer purchased sandalwood in
auctions conducted by the Forest Department of
the State of Kerala. The bids were formally
confirmed in favor of the dealer and were asked to
pay the value of the goods as also the applicable
tax under the KeralaValue Added Tax Act, 2003
in respect of the goods. Dealer paid the sums and
took delivery of the goods but filed awrit petition
praying for a declaration that a sale effected to a
unit inthespecia economic zone established under
the Special Economic Zones Act, 2005 by any
dealer inthe domestictariff area, wasan export sale
and no value added tax could belevied or collected
in respect of such asale:

Only if asaleor purchase occasionsthe movement
of goodsto aplaceoutsidetheterritory of India, or
isaffected by atransfer of documents of titleto the
goods after the goods have crossed the customs
frontiersof India, can it be said that thereisasale
or purchasethat takes placein the course of import
or export. The phrase “crossing the customs
frontiersof India’ isdefinedin section 2(ab) of the
Central Sales Tax Act, 1956 indicates that the
meaning to be attributed to the word * export”, as
also the phrase“ crossing the customs frontiers of
India’ isthe same asattributable under the Customs
Act, 1962. A sale affected to a unit in a special

economic zone cannot, therefore, onaplain reading
of the 1956 Act, be deemed to be an export for the
purposes of the Act. The Special Economic Zones
Act, 2005 isaspecial law enacted with the specific
object of providing an internationally competitive
environment for exports and there are specific
provisions therein that are tailored to provide tax
exemptions and other benefitsto the units situated
in the special economic zone a status other than
what is contemplated for the purposes of their
functioning under theAct. Thewords* export” and
“import” have a different connotation under the
2005 Act, when compared with the definition of
the same words under the Customs Act. While
“export” is defined as including a supply from a
unitinthe domestictariff areatoaunitinthespecia
economic zone, theword a so includesthe activity
of taking goods or providing services out of India
fromaunitinthespecia economic zone. Similarly,
theword “import” doesnot includethe bringing of
goodsintoaunitinthe speciad economic zone, from
the domestic tariff area. Section 7 of the 2005 Act
that deals with exemption from taxes, duties and
cesses does not specifically grant an exemption
from Customs duties or Central sales tax or State
value added tax levies. The exemption from state
value added tax leviesis separately contemplated
under section 50 of the 2005 Act and is left to the
discretion of the State Legislatures. It is apparent,
therefore that while enacting the 2005 Act,
Parliament did not intend to treat asupply fromthe
domestictariff areato aunitinthe specia economic
zone as an export for the purposes of the 1956 Act
or article 286 of the Constitution. As a matter of
fact, even under the 1956 Act, through an
amendment that was brought in with effect from
September 10, 2004, section 8(6) of the Act was
amended to provide an exemption from Central
salestax in cases where thereis an inter-state sale
effected to registered dealerswho are permitted to
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set up units in special economic zone. Similarly,
under the 2003 Act, thereisaprovision that grants
exemption in respect of sale of goodsto unitsina
special economic zone, under certain
circumstances. This suggests that the legidative
intention under the special economic zonesAct was
to treat salesto unitsin the special economic zone
astaxable sales, subject to specific exemptions.

Held that, (i) that inthe absence of any exemption,
saleseffected from thedomestic tariff areato aunit
in the special e economic zone would not quality
to be export sales for the purposes of section 5(1)
of the 1956 Act or for the purposes of articles 286
of the Constitution of India. The movement of the
goods from Kerala to the unit of the dealer in the
export processing zone in Chennai could not be
considered an “export” of the goods outside the
territory of India.

(i1) that the express terms of the e-auction of
sandalwood clearly contemplated that prevalent
rates of value added tax would be applicableto al
successful bidders irrespective of destination of
transportation of materialsand purpose

(iii) that there was no material to substantiate the
contention that, even if the sale did not qualify as
an export sale for the purposes of section 5(1) of
the 1956 Act, the sale could be viewed as a
penultimate sale prior to export for the purposes of
section 5(3) of that Act or even qualify for an
exemption in terms of section 8(6) of that Act.

Whether petroleum coke used in

manufacturing of cement, can betermed
7 asraw material or fuel?

Stateof Gujarat V. Balram Cement L td.

91 VST 250 (Guj)

Background of the case:

Section 2(19) of the Gujarat Value Added Tax Act,
2003 defines the expression “ raw materials’ to
mean the goods used as ingredient in the
manufacture of other goods and includes processing
materials, consumabl e stores and material used in
the packaging of the goods so manufactured but
doesnotincludefudsfor the purpose of generation
of electricity. Section 11 of theAct makesprovision

for “tax credit”. By virtue of sub-section (1) and
clause (@) of sub-section (3) of section 11 of the
Act, adedler is entitled to tax credit in respect of
theraw materia sused inthe manufacture of taxable
goods as specified therein. However, clause (b) of
sub-section (3) of section 11, interalia, providesthat
the amount of tax creditin respect of adealer shall
be reduced by the amount of tax calculated at the
rate of four percent. On the taxable turnover of
purchaseswithin the State of the fuelsused for the
manufacture of goodstherefore, in respect of fuels
used in the manufacture of goods, the tax credit is
required to be reduced by four percent of thetaxable
turnover of purchases of suchinputs.

The respondent- dealer carried on the business of
manufacture and sale of cement within the state of
Gujarat as well as outside the State. For the
assessment period 2007-08 and 2008-09, the deal er
claimed input-tax credit on purchases of petroleum
coke contending that considering that petroleum
cokewas used asaraw material; thetax credit was
not required to be reduced by four per cent. As
contemplated under section 11(3)(b)(iii) of theAct
in respect of the petroleum coke used by it in the
manufacture of cement. The Deputy Commissioner
called for audit assessment for the year 2007-08
and after due verification of al the evidence and
books of account produced by the dealer, worked
out the input — tax credit as eligible. He observed
that the entire deal er had purchased petroleum coke
which could be used as a substitutefor coal, afuel,
and therefore, four percent. Of the purchase price
was required to be reduced under section 11(3) of
theAct. Hereduced the ded er’sclaimto input —tax
credit and levied penalty under section 34(7) of the
Act. The dealer appealed before the Joint
Commissioner who confirmed the reduction of
input-tax credit by four percent. Under section
11(3)(b)(iii) of theAct inreation to petroleum coke
used by the dealer in the manufacture of cement.
Thetribunal was of theview that fuel was onethat
produced some kind of energy but did not form
part of the product and set aside the orders passed
by theauthoritiesin respect of reduction of tax credit
in respect of petroleum coke under section
11(3)(b)(iii) of theAct and consequentialy, also the
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order charging interest and levying penalty. On
appedls:

Held, dismissing theappeals, (i) that the process of
theded er showed that the vertical shaft washeated
through an externa dectricity heater. The petroleum
coke was mixed with lime stone, silica, red oxide
and bauxite in definite proportion as per formula.
The mixture wasthen crushed into ahomogeneous
powder which was then heated in a vertical shaft
kiln, wherein an exothermic reaction took place and
the powder was converted into a compound called
clinker which consisted of all thechemica € ements
of the raw material. Therefore, the chemical
elements contained in petroleum coke also formed
part of the compound called clinker. Therewas no
material to show that petroleum coke used in the
manufacture of clinker was consumed or burnt up.
Evenif petroleum cokewas consumed or burnt up
inthemanufacturing process, it would still not cease
tobearaw materia astheend-product, viz., cement
depended upon its presence in the manufacturing
process. The petroleum coke used in the
manufacture of cement, during the course of the
manufacturing process gave rise to an exothermic
reaction, as a result whereof it lost its apparent
identity and formed part of the end-product.
Essentially therefore, petroleum coke formed one
of the ingredients of cement and merely because
therewasan exothermic reactionin the preparation
of cement which may befacilitated by its presence,
petroleum coke would not cease to be a raw
material. The petroleum coke used in the
manufacture of clinker clearly fell withintheambit
of the expression“ raw material” as contemplated
in section 2(19) of theAct.

(ii) that for the purpose of manufacture, the raw
material should ultimately get a new identity by
virtue of the manufacturing processeither onitsown
or in conjunction or combination with other raw
materials. The input would not cease to be raw
material by reason aloneof thefact that inthe course
of the chemical reactions, the ingredient was
consumed or burnt up. All the same, it would still
remainaraw materia. I nthe present case, petroleum
cokewasused asaraw material for themanufacture
of clinker and formed an ingredient thereof.

VAT - From the Courts

Release of godown seized in search and
seizure by department

8 Mahesh Eelectronics V. Assistant
Commissioner of Commercial Taxes
and another. 91V ST 126 (Guj)

Background of the case:

When the state tax authorities raided the godowns
of the petitioner, a partnership firm engaged in
dealing television and other electronic goods, sale
of goods without billing came to light. Common
statement of partners of the firm was recorded in
which, they agreed that certain goods were found
at the godown not covered by any of the billsin
their possession but denied that such goods were
not purchased under bills. Assessment was made
aong with penalty at 150 per cent. The partners
were also confronted with the material s according
to which the firm had also received certain LED
TVs which were not accounted for. The partners
denied having received any such goods, declined
any tax liability on the same but agreed to issue
postdated cheques representing principal tax
liability. The competent authority, however,
proceeded to seal the godowns in exercise of
powers under section 45 of the Value Added Tax
Act. Onan application:

Held, that in view of the prima facie materials
produced by the Department it was not possibleto
directly lift the seals on the godown without further
conditions. At the same time, the estimate of the
Department on possible duty and penalty liability
was al so based on 150 percent. Penalty which was
maximum imposable under the statute and not
necessarily imposed always.

The seizure of the goods would be lifted and the
seals of the godowns be removed upon fulfillment
of following conditions as under:

1. Cheques already issued by the firm are
presented for reali zation by the department, the
same would be honoured.

2. Thepetitioner shall deposit further sum of Rs.
20 lacs.

3. Inadditionsto the above, dealer will maintain
minimum stock of Rs. 75 lacs.

0od
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VAT - Judgements

and Updates
CA. Bihari B. Shah
biharishah@yahoo.com.
Statute Updates [15]1f any mismatch in data, then datawill be

ValueAdded Tax (VAT)

[1]

I mportant Circular/Notification:
GST at First Sight:

Itislikely that GST will beintroduced from 1
April 2017. In this respect, | would like to
highlight some aspects of GST at first sight:

[1] Beready for 36 to 49 returns per year.
[2] Lumpsum Turnover Limit 50 Lacs.

[3] Input Tax Credit available only if
El ectronic datamatches.

[4] 15 Digit Pan based GST No.

[5] Penalty for return per day Rs. 100/- and
maximum Rs. 5000/-.

[6] Output, Input and summary based returns
submission.

[7] Tax Credit only available if sellers tax
showsonline.

[8] Liquors, Petroleum products out of GST
net.

[9] Returnfilinglimit 10, 15, 20daysafter due
datefor typeof return.

[10] Threshold turnover limit Rs. 10.00 Lacs
and for North East Rs. 5.00 Lacs.

[11]Jammu and Kashmir is also included in
GST regime.

[12)TDS Limit Rs. 10.00 Lacs

[13]Existing TIN will be migrated and issue
Provisional GST valid for 6 months. If

documents submitted within 6 months, then
final GST will be allotted.

[14] Tax Audit figureand GST data haveto be
reconciled in annual return.

transferredto I T Department.

[1I] Important Judgment: Pre Audit System

May go:

TheHon. Gujarat High Court has observed that
whether outside agency has power to control
thediscretion of the statutory appel lateauthority
by outside agency and also observe that an
Appellate Authority has a statutory duty and
function to perform. He is acting as a quasi-
judicial authority and in case of such quasi-
judicd authority whoisentrusted with statutory
power, duty and function. The Hon. Gujarat
High Court in delivering the judgment of
TANUJ AGENCY PVT. LTD. vs. State of
Gujarat, hasdecided theissuethat the Pre-Audit
wasillegal and it is going to be stopped.

Thisjudgment isvery important and therefore
few paragraphs are reproduced hereunder for
the benefit of the readers.

[i(] The Gujarat Value Added Tax Act makes
detailed provisionsfor filing of returnand
assessment of tax of the assessee. Once
competent authority passes an order, an
aggrieved person would have a right to
apped intermsof sub-section (1) of section
13, inall cases other than those which are
termed as non-appeal able orders specified
in section 74. Under sub-section (2) of
section 73, under certain circumstances, a
second appeal would be available to the
Tribunal against the order of the appellate
authority. Againgt theorder of the Tribunal,
an appeal would be available to the High
Court on substantial question of law.
Section 75 grants power of revisionto the
Commissioner aswell asto the Tribunal.

@ Ahmedabad Chartered Accountants Journal

| July, 2016 271



VAT - Judgements and Updates

[ii] Having made such elaborate provisionsof

assessment, appeal and revision, the
fundamental question is, can an outside
agency control the discretion of the
statutory appellateauthority? In the present
case, wemay recdl, the appell ate authority
I.e. Joint Commissioner upon remand of
the proceedings by the Tribunal heard the
petitionersand decided to grant refund. He
was however under directives from the
Government not to finalize the order,
which hetherefore, kept at draft stage and
sent for what is referred to as a pre-audit.
TheAdditional Commissioner, thereupon
inquired into various details and directed
him to verify three aspects and to amend
hisorder and passafreshorder. Intheabove
noted communi cation dated 16.7.2013, he
in fact, conveyed to the Joint
Commissioner that after making such
changes, heis permitted to pass the order.
He was also asked to forward a copy of
such order tothe Additional Commissioner.

[iii] Under the circumstances, procedure

adopted by the respondents can be
countenanced. Respondents have not
produced any instructions issued by the
Government in this regard. Sources of
powers to issue such direction is aso not
shown. The Joint Commissioner, as an
appd late authority had statutory dutiesand
functions to perform. He was acting as a
quasi-judicial authority. In case of such a
quasi judicial authority who is entrusted
with statutory powers, dutiesand functions,
itishisjudgment a onewhich must prevail.
No other outside agency or authority can
direct him to act in a particular manner.
Merely because the Additional
Commissioner happensto beplaced higher
in rank as per administrative hierarchy or
set up, would not give him any authority
to govern the discretion of the Joint
Commissioner vested in him as per statute
while exercising appellate powers.

[iv] Itiswell settled position that the Income

VY

Tax Officer, whiledeciding to re-openthe
assessment previously framed must record
his reasons for formation of a belief that
income chargeable to tax has escaped
assessment. Itisthe opinion of thelncome
Tax Officer done which in this context
would prevail. It isin this background the
Supreme Court in the case of Indian and
Eastern Newspaper Society vs.
Commissioner of Income Tax, New Delhi
119 ITR 996 opined that the opinion of
theinternal audit party cannot beregarded
as opinion within the meaning of section
147 of the Income Tax Act, 1961.

In more recent judgment in the case of
Hussein Ghadialy @ M.H.G.A.Shaikh
and othersv/. State of Gujarat, reportedin
2015 (1) GLR 559, Supreme Court has
observed as under.

“18 Secondly, because exercise of the
power vested inthe District Superintendent
of Police under section 20A(1) would
involve application of mind by the officer
concerned to the material placed before
him onthe basis whereof, alone adecision
whether or not information regarding
commission of an offenceunder T A.D.A.
should berecorded can betaken. Exercise
of the power granting or refusing approval
under section 20A(1) in its very nature
casts a duty upon the officer concerned to
evaluate the information and determine
having regard toa | attendant circumstances
whether or not a case for invoking the
provisions of T.A.D.A. is made out.

Exercise of that power by anyone other
than the designated authority viz. The
District Superintendent of Police would
amount to such other authority clutching
at thejurisdiction of the designated officer.
No matter such officer or authority
purporting to exercise that power is
superior inrank and position to the officer
authorized by law to take the decision.”
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[vi] Theloneissueisthussufficiently clear.

TheJoint Commissoner of Commercial
Tax who is an appellate authority was
duty bound to hear and decide the
proceedings without any outside
interference or insistence. The entire
structure of appeal and revision would
break down if superior officer in the
Government set up isallowed to control
the statutory powers of the competent
authority, beit the assessing officer or
an appellate authority. In the present
case, Additional Commissioner insisted
that Joint Commissioner who was in
charge of the appeal as the appellate
authority modifies his order and only
thereafter hewould have permission to
passtheorder.

On all counts, the procedure adopted
by the department was wholly
unauthorized and impermissiblein law.
To be bound by an order of higher
authority in an administrativeset up is
entirely different from thediscretion of
astatutory authority being gover ned by
an outside agency.

[vii] The issue can be looked from a dlightly

different angle. The Additional
Commissioner was acting as a
representative of the Government. Hewas
protecting theinterest of revenue. Thiswas
also the main defence argument of the
Assistant Government Pleader. We may
recall, the appropriate proceedings before
the Joint Commissioner were betweenthe
petitioner asan assessee and the respondent
astax collector of revenue asis popularly
referred. Thusthedirectionsissued by the
Assistant Commissioner were in essence
by the department who was the litigating

VAT - Judgements and Updates

party before the Joint Commissioner. In
effect therefore, the directionsto pass the
order in a particular manner came to be
issued by an authority who was aparty in
the appeal and therefore was a person
interested intax litigations. Hedisapproved
the draft order passed by tax appellate
authority and asked himtomodify hisorder
and forward a copy of fresh order to him.
Thiswould bein grossest breach of natural
justice and the order would be tainted by
bias.

[viii] The Joint Commissioner had already
passed a draft order which contained
detailed discussion, reasons and ultimate
conclusions including directions to be
issued. Itistruethat an order which isnot
yet signed by the competent authority
would remain asadraft and ordinarily and
for valid reasonsit would aways be open
for theauthority to passanother or different
order before it is signed. However, in the
present case, the order remained at adraft
stage only on account of wholly
unauthorized interference by the external
authority. We, therefore, direct the Joint
Commissioner to proceed to passtheorder.

[iX] TheGovernment agenciesare not without
any remedy in case an erroneous or even
pa pably wrong order being passed. Statute
providesfor sufficient safeguardsinterms
of the appeals and revisions. It is aways
open to the Government to have any such
order legally scrutinized and resort to such
legal remedy asis provided in the statute.

god
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Mergersand
Acquigtion Corner

CA. Kush Desai
kushdesai591@yahoo.co.in

1. Nirma to buy Lafarge India assets from

L afargeHolcim for $1.4 billion*

Nirma Limited has agreed to buy Lafarge
India's cement assets from LafargeHolcim at
an enterprise value of $1.4 billion (around
Rs.9,400 crore), in what could be the largest
deal financed by bondsin India. The company,
best known for its success in the detergent
business in the 1970s and 1980s—it was a
formidable competitor to Hindustan Unilever
L td—plansto raise about Rs.4,000 crorefrom
the domestic corporate bond market to part-
financeits purchase, said threebankersfamiliar
with the matter. One of the three said another
Rs.4,000 crorewould be raised through loans.
None of the bankers wanted to be identified.

Bondsissued to raise money to buy acompany
areusually backed by cash flows expected from
theassets being acquired. Such acquistionsare
called leveraged buyouts, or LBOs. Barclays
Plc., Credit Suisse and IDFC Ltd are advising
Nirma, which said in astatement that it would
“fund the acquisition through equal proportion
of equity and target level financing”.

Thesdller

LafargeHolcim said in astatement on Monday
that it has entered into an “agreement with
NirmaLimited subject to approval by the
Competition Commission of India (CCl) for
the divestment of itsinterest in Lafarge India
for an enterprise value of approximately $1.4
billion” . Arpwood Capital and Citibank advised
LafargeHolcim on the transaction. At $1.4
billion, the deal will be close to
LafargeHolcim's initial price expectation. A
third person directly involved in the earlier
rounds of deal talks, and who spoke on

condition of anonymity, said LafargeHolcim
expected Rs.10,000 crore from the asset sale.
L afarge operates three cement plants and two
grinding stationswith atota capacity of around
11 million tonnes per annum (mtpa). In its
statement, the company said LafargeHolcim
will continue to operate in India through its
subsdiariesACC Ltd and AmbujaCementsLtd
with acombined cement capacity of morethan
60mtpa. In April 2015, LafargeHolcim was
directed to sell 5.15 mt of its east India assets
in order to comply with competition rulesin
India. This was a prerequisite for the global
merger of Holcim and Lafarge to be
consummated in India. In August 2015, the
company agreed to sell its east India cement
assets to Birla Corp. Ltd for Rs.5,000 crore.
However, the deal was called off in February
due to regulatory hurdles over the transfer of
mining rightswith these assets. Such atransfer
was not permitted at the time under the
provisions of the Mines and Minerals
(Development and Regulation) Act. The Act
has since been amended to allow such transfers.
LafargeHolcim restarted the processto sell its
entire 100% stakein Lafarge Indiaeven before
the amendment. The sale attracted the interest
of severa potential buyers, given the size of
the assets on offer. JISW Cement Ltd, Piramal
Group, a few foreign cement companies and
some private equity fundsexpressed interest.

The buyer

So did eventual buyer Nirma, promoted by the
Ahmedabad-based Karsanbhai Patel. The
group has about 18,000 employees, with an
annual turnover of more than Rs.7,000 crore,
according to the company’s website. “Nirma
already has2mtpacement capacity in Rg asthan
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and isputting up anew plantin Gujarat. It was
very keen to buy this asset,” said a person
familiar with the transaction. The purchase of
LafargeHolcim'’s cement assetswill hep Nirma
become a prominent cement producer. With
13.28mtpaof capacity, the company will figure
among the top 10 cement producers in the
country. “This acquisition is a landmark and
transformational step for the group’s cement
business. Withastrong platform like Lafarge’s
India business, we plan to take the cement
business to the next level,” said Hiren Patel,
managing director, Nirma, in astatement.

BPO firm Minacs sold to US based Synnex
for $420 million?

Synnex said it has agreed to buy business
process outsourcing company Minacsfromits
private equity owners for $420 million, the
second largest deal the United States
headquartered information technology supply
chain services company has madein India. It
said it will merge Minacs with its Concentrix
BPOunit. In 2013, Synnex had acquired IBM’s
Daksh business for over $500 million.

“Minacs has been able to establishitself as a
high value unique player in business services.
Their investments in 10T and marketing
optimisation stand out as solutions with
growing market demand, whichwe believewe
will be able to leverage across our combined
client base,” Chris Caldwell, president of
Concentrix, said in astatement.

Synnex said Minacswill add about $400 million
in revenue to Concentrix, which reported
$335.9 millioninrevenuefor the quarter ended
May 2016.The deal will also add about 21,000
employeesto Concentrix, which hasmorethan
70,000 empl oyeesat present. MinacsCEOAniI|
Bhallawill stay with the combined entity and
join Concentrix’s senior executive ranks.
Analysts said the deal will help Concentrix
improveits higherval ue offerings.

“Giventhat the Concentrix analyticsstory has
not been very vertically focused, Minacs' strong
industry aligned analytics may help Concentrix
develop analytics expertise in key industries
such asautomotive, telecom, mediaand hitech,”

Melissa O’ Brien, analyst with HFS Research,
said in anote. She said the deal will also help
Concentrix add digital capabilitiesin marketing
services.

The deal offersasignificant returnto Minacs

private equity owners. CX Partnersand Capital

Square Partners had bought the BPO from the
AdityaBirla Group for $260 million in 2014.
The owners then spent two years improving
the business, setting the stage forthe sale. The
PE firmsappointed investment bank Rothschild
to seek buyersearlier thisyear and received 11
term sheetsbefore settling on Concentrix asthe
buyer. “We made alot of changes over thetwo
years. We built the analytics business,

developed our proprietary technol ogy platform
and worked on margin improvement. We saw
more than 400 basis points (4 per cent points)
improvement in margins by taking out alot of
caosts, whileimproving thequality of revenues,”

JayantaBasu, managing partner at CX Partners
He said the private equity firm made areturn
of about 2.5 times onitsinvestment.

The Minacs dedl is the latest in the ITBPO
sector. InApril, Blackstone bought amajority
stakein IT firm Mphasis from HP. Last year,
the private equity firm repurchased BPO firm
Intelenet from Serco Group for £250 million.

Verizon to buy Yahoo's core business for
$4.83billion®

Verizon Communications Inc (VZ.N) said it
would buy Yahoo Inc’'s (YHOO.O) core
internet properties for $4.83 billion in cash to
expand its digital advertising and media
business, in a deal that ends a lengthy sale
process for the fading Web pioneer. The
purchase of Yahoo's operations will boost
Verizon's AOL internet business, which it

276

@ Ahmedabad Chartered Accountants Journal | July, 2016



bought last year for $4.4 billion, and give it
access to Yahoo's ad technology tools,
BrightRoll and Flurry, and assetssuch as search,
mail and messenger. Thedeal, expectedtoclose
in early 2017, marks the end of Yahoo as an
operating company, leaving it with a15 percent
stakein Chinese ecommerce company Alibaba
Group Holding Ltd (BABA.N) and a 35.5
percent interest inYahoo Japan Corp (4689.T).
“The sale of our operating business, which
effectively separates our Asian asset equity
stakes, isanimportant step inour planto unlock
shareholder value for Yahoo,” Yahoo Chief
Executive MarissaMayer said in a statement.
Yahoo will continue as an independent
company until the deal receives shareholder
and regulatory approval, the companies said.
InaTumblr blog post, Mayer said she planned
to stay at Yahoo, but Verizon’s Marni Walden,
who will head the combined company, told
CNBC the new leadership team has yet to be
determined. Group Holding Ltd (BABA.N),
shares in Yahoo Japan, Yahoo's convertible
notes, certain minority investmentsor Yahoo's
noncore patents. TheAlibabaandYahoo Japan
investmentsare worth about $40 billion, while
Yahoo had a market value of about $37.4
billion. Verizon prevailed over rival biddersfor
Yahoo, including AT& T Inc (T.N)~agroup led
by Quicken Loans founder Dan Gilbert and
backed by billionaire Warren Buffett~ private
equity firm TPG Capital L P~ and aconsortium
of buyout firms Vector Capital and Sycamore
Partners. Under pressurefrom activist investor
Starboard Value L P, Yahoo launched an auction
of its core businessin February after shelving
plans to spin off its stake in Alibaba. In
premarket trading, shares of Verizon were up
dlightly at $56.30, while shares of Yahoo were
down 1.5 percent at $38.80.

(Reporting by Anya George Tharakan in
Bengal uru~ Editing by Bernadette Baum)

Mergers and Acquisition Corner

4. Alibaba, Abof, Future Group to join race

to acquire Jabong*

Chinese ecommerce giant Alibaba, Aditya
Birla's new ecommerce venture Abof along
with homegrown ecommerce companies
Myntraand Snapdeal, besides brickandmortar
retailer Future Group areall in separate buyout
talks with Rocket Internetincubated fashion
ecommerceventure Jabong. Quoting unnamed
sources close to thedevelopments, The
Economic Times reported that the asking price
for Jabong is $250-300 million, but the final
deal sizecould belower. Thecompany hasheld
takswith at | east three possi bl esuitors, but none
of the negotiations have reached the final
stages. However, a deal is expected
tomaterialise within six months. According to
another report by Mint, thenegotiationsareled
by Swedish investment firm Kinnevik’s chief
executive Lorenzo Grabau. It further said
Kinnevik is seeking a valuation of $100-150
million for Jabong in cash and stock, but the
deal could be closed at amuch lower valuation
of $50-75 million.

1. http://www.livemint.com/Companies/
hGXG78x0Jqvbo8i S1eokPP/Nirma-to-
buy-Lafarge-India-assets-from-
L afargeHol cim-at-14.html

2. http://feconomictimes.indiatimes.com/tech/
ites/bpo-firm-minacs-sol d-to-us-based-
synnex-for-420-million/articleshow/
53177235.cms

3. http://www.reuters.convarticle/us-yahoo-
m-a-verizon-idUSK CN1040U9

4. http://www.vccircle.com/news/
technol ogy/2016/07/04/al ibaba-abof -
future-group-join-race-acquire-jabong
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CA. Naveen Mandovar a
naveenmandovara@gmail.com

M CA Updates:

1. Companies (Acceptance of Deposits) Amendment Rules, 2016.

Following changes have been effected under the Companies (Acceptance of Deposits) Amendment

Rules, 2016.
Clause | Companies (Acceptance of | Companies (Acceptance of Deposits) | Change
No. Deposits) Rules, 2014 Amendment Rules, 2016. effected
Rule IX. Any amount raised by | ix. Any amount raised by theissue of: | Substituted
2(1)(c) | theissueof: a) Bonds
(ix) a) Bonds b) Debentures Secured by a charge
b) Debentures on any assets referred to in Schedule I11 of
Secured by a charge on any | the Act excluding intangible assets of the
assets referred to in Schedule | company
11 of the Act excluding | c) Bonds or debentures compulsorily
intangible assets of the | convertible into shares of the company
company within ten years
C) Bonds or debentures
compulsorily convertible into
shares of the company within
fiveyears
Rule -- "(ixa) any amount raised by issue of | Inserted
2(1)(c) nonconvertible debenture not constituting
(ixa) a charge on the assets of the company and
listed on a recognized stock exchange as
per Applicable regulations made by
Securities and Exchange Board of India.
Rule Any non-interest bearing | any non-interest bearing amount received | Substituted
2(1)(c) | amount received or held in | and held in trust;"
sub- trust
clause
(xi)
Rule -- "(e) as an advance towards consideration | Inserted
2(1)(c) for providing future services in the form
(xii) (e), of a warranty or maintenance contract as
(f) and per written agreement or
(9) arrangement, if the period for providing
such services does not exceed the period
prevalent as per common business
practice or five years, from the date of
acceptance of such service whichever is
less;
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(f) as an advance received and as allowed
by any sectoral regulator or in accordance
with directions of Central or State
Government;

(g) as an advance for subscription towards
publication, whether in print or in
electronic to be adjusted against receipt of
such publications; "

Explana | For the purposes of this sub- | For the purposes of this sub-clause the | The word
tion to | clause the amount referred | amount shall be deemed to be deposits on | “referred to in
Rule to in the first proviso shall | the expiry of fifteen days from the date | the first
2(1)(c) | be deemed to be deposits on | they become due for refund proviso” will
(xii) the expiry of fifteen days be omitted.
from the date they become
due for refund.
Explana | (b) any additional | any additional contributions, over and | Substituted
tion to | contributions, over and above | above the amount under item (a) above,
Rule the amount under item (@) | made by the company as part of such
2(1)(c) above, made by the company | promise or offer, shall be considered as
(xiv) as part of such promise or | deposits unless specifically excluded
offer, shall be treated as| under thisclause;
depodits;
Rule -- (xv) any amount received by way of | Inserted
2(1)(c) subscription in respect of a chit under the
(Xv),(xv) Chit Fund Act,1982 (40 of "1982).
and (xvi) any amount received by the
(xvii) company under any collective investment
schema in compliance with regulations
framed by the Securities and exchange
Board of India,
(xvii) an amount of twenty five lakh
rupees or more received by a start-up
company, by way of a convertible note
(convertible into equity shares or
repayable within a period not exceeding
five years from the date of issue) in a
single tranche, from a person.
Explanation:- For the purpose of this sub
clause-
|. "start-up company" means a private
company incorporated under  the
Companies Act, 2013 or Companies Act,
1956 and recognized as such in
accordance with notification number
C.S.R. 180(E) dated 17" February, 2016
issued by the Department of Industrial
Policy and Pr('motion, Ministry of
Commerce and industry;
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[1. *“convertible noted” means an
instrument evidencing receipt of money
initially as a debt, which is repayable at
the option of the holder, or which is
convertible into such number of equity
shares of the start-up company upon
occurrence of specific events and as per
the other terms and conditions agreed to
and indicated in the instrument.

(xviii) any amount received by a company
from Alternate Investment Funds,
Domestic Venture Capital Funds and
Mutual Funds registered with the
Securities and Exchange Board of Indiain
accordance with regul ations made by it."

Rule 3) Acceptance & | 3) Acceptance & Renewal of deposits by | Substituted
3(3) Renewal of deposits by | company other than Eligible Company:
company other than Eligible
Company: From the Members shall not exceed 35%
per cent of the aggregate of the paid up
From the Members shall not | share capital and free reserves of the
exceed 25% per cent of the | company. The amount of 35% limit isto
aggregate of the paid up share | be computed considering such deposit
capital and free reserves of | together with the amount of deposits
the company. The amount of | outstanding as on the date of acceptance
25% limit is to be computed | or renewal of such deposits.
considering such  deposit
together with the amount of
deposits outstanding as on the
date of acceptance or renewal
of such deposits.
Proviso -- "Provided that a private company may | Inserted
to Rule accept from its members monies not
3(3) exceeding one hundred per cent of
aggregate of the paid up share capital, free
reserves and securities premium account
and such company shall file the details of
monies so accepted to the Registrar in
such manner as may be specified.
Rule 3 -- (a) Every eligible company shall obtain at | Inserted
) least once in a year, credit rating for
deposits accepted by it and a copy of the
rating shall be sent to the Registrar of
Companies along with the return of
depositsin Form DPT-3,
(b) The credit rating referred to in clause
(@ shal not be below the minimum
investment grade rating or other specified
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credit rating or fixed deposits, from any
one of the approved credit rating agencies
as gpecified for Nonbanking Financia
Companies in the Non-Banking Financial
Companies Acceptance of Public Deposits
(Reserve Bank) Directions, 199, issued
by the Reserve Bank of India, as amended
from time to time.

Rule
4(2)

Every Eligible Company
intending to invite deposits
from public shall issue a
circular in the form of
advertisement in Form No.
DPT-1 (English and
Vernacular) in the state where
registered office of company
is situated.

"(2) Every eligible company intending to
invite deposits shall issue a circular in the
form of an advertisement in form DPT-1
for the purpose in English language in an
English newspaper having country wide
circulation and in vernacular language in a
vernacular  newspaper having wide
circulation in the State in which the
registered office of the company is
situated, and shall also place such circular
on the website of the company, if any."

Substituted

Rule
5(1)

(1) Every company referred
to in subsection (2) of section
73 and every other eligible
company inviting deposits
shall enter into a contract for
providing deposit insurance at
least thirty days before the
issue  of circular  or
advertisement or at least
thirty days before the date of
renewal, as the case may be.
Explanation. For the purposes
of this sub rule, the amount as
specified in  the deposit
insurance contract shall be
deemed to be the amount in
respect of both principal
amount and interest due
thereon.

"Provided that the companies may accept
deposits  without  deposit  insurance
Contract till the 31% March, 2017 or till
the availability of a deposit insurance
product whichever is earlier.”

Substituted

Rule
16A

"16A. Disclosures in the financial
statement:-

(1) Every company, other than a private
company, shal disclose in its financia
statement, by way of notes, about the
money received from the director.

(2) Every private company shall disclose
in its financial statement, by way of notes,
about the money received from the
directors, or relatives of directors.”

Inserted
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Para in
Principa
| Rules,
in the
Annexu
re, in
Form

DPT-1

"6. DISCLAIMER- It is to be distinctly
understood that filing of circular or
circular in the Form of advertisement with
the Registrar should not in any way be
deemed or construed that the same has
been cleared or approved by the Registrar
or Central Government. The Registrar or
Central Government does not take any
responsibility either for the financial
soundness of any deposit scheme for
which the deposit is being accepted or
invited or for the correctness of the
statements made or opinions expressed in
the circular or circular in the Form of
advertisement. The depositors should
exercise due diligence before investing in
the deposits schemes.”

Inserted

[File No. 1/8/2013-CL -V dated 29" June, 2016]

Companies (Appointment and Remuner ation of Managerial Personnel) Amendment Rules, 2016.

Following changes have been effected under the Companies (Appointment and Remuneration of
Manageria Personnel) Amendment Rules, 2016:

Clause Companies  (Appointment and | Companies (Appointment | Change

No. Remuneration of Managerial | and Remuneration of | effected
Personnel) Rules, 2014 Managerial Personnel)

Amendment Rules, 2016

Rule 3 A company shal file a return of | A company shall file a return | Expressions
appointment of a Managing Director, | of appointment of a Managing | ‘Chief
Whole Time Director or Manager, | Director, Whole Executive
Chief Executive Officer (CEO), | Time Director or Manager, | Officer (CEO),
Company Secretary and Chief | within sixty days of the | Company
Financial Officer (CFO) within sixty | appointment, ~ with  the | Secretary and
days of the appointment, with the | Registrar in Form No. MR.1 | Chief Financial
Registrar in Form No. MR.1 aong | aong with such fee as may be | Officer
with such fee as may be Specified for | Specified for this purpose. (CFO)  have
this purpose. been omitted

Rule (v) the explanation on the relationship - Omitted

5(1)(v), between  average increase  in

(vi), (vii) | remuneration and company

and (ix to | performance;

(xi)
(vi) comparison of the remuneration of
the Key Manageria Personnel against
the performance of the company;
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(vii) variations in the market
capitalization of the company, price
earnings ratio as at the closing date of
the current financial year and previous
financial year and percentage increase
over decrease in the market quotations
of the shares of the company in
comparison to the rate at which the
company came out with the last public
offer in case of listed companies, and
in case of unlisted companies, the
variations in the net worth of the
company as at the close of the current
financial year and previous financia
year;

(ix) comparison of the each
remuneration of the Key Manageria
Personnel against the performance of
the company;

(x) the key parameters for any variable
component of remuneration availed by
the directors;

(xi) the ratio of the remuneration of
the highest paid director to that of the
employees who are not directors but
recelve remuneration in excess of the
highest paid director during the year;
and

Rule 5(2)

The board’'s report shall include a
statement showing the name of every
employee of the company, who-

The board’s report shal
include a statement showing
the names of the top ten
employees in terms of
remuneration drawn and
the name of every employee,
who-

Substituted

Rule

5(2)(i)

if employed throughout the financial
year, was in receipt of remuneration
for that year which, in the aggregate,
was not less than sixty lakh rupees,

if employed throughout the
financial year, was in receipt
of remuneration for that year
which, in the aggregate, was
not less than one crore and
two lakh rupees,

Substituted
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Rule Substituted

5(2)(i)

if employed for a part of the financial
year, was in receipt of remuneration
for any part of that year, at a

rate which, in the aggregate, was not
less than five lakh rupees per month;

if employed for a part of the
financia year, was in receipt
of remuneration for any part
of that year, at arate which, in
the aggregate, was not less
than eight lakh and fifty
thousand rupees per month;

Return of appointment of managerial personnel in Form MR-1 also has been substituted.

[F. No. 1/5/2013 CL-V dated 30" June, 2016]
3. Companies (Removal of Difficulties) Third Order, 2016.

To remove the difficulties arisen regarding compliance with the provisions of third proviso to sub-
section (2) of section 1 39 in so far as they relate to the period within which companies would comply
with provisions of sub-section (2) of section 139 of the Companies Act, 2013, the Central Government
has substituted the following proviso in section 139 (2) for the third proviso, namely:-

"Provided also that every company, existing on or before the commencement of this Act which is
required to comply with the provisions of this sub-section, shall comply with requirements of this sub-
section within a period which shall not be later than the date of the first annual general meeting of the
company held, within the period specified under sub-section (1) of section 96, after three years from
the date of commencement of thisAct."

[F. No. 1/33/2013-CL-V dated 30" June, 2016]

4. Companies (cost recordsand audit) Amendment Rules, 2016.
Following changes have been effected under the Companies (cost records and audit) Amendment
Rules, 2016:
Clause | Companies (cost records | Companies (cost records and audit) Change
No. and audit) Rules, 2014 Amendment Rules, 2016
Rule2(d) | “cost audit report” means | "cost audit report” means the duly signed | Substituted
the report duly audited | cost auditor's report on the cost records
and signed by the cost | examined and cost statements which are
auditor including | prepared as per these rules, including
attachment, annexure, | attachment, annexure, qualifications or
qualifications or | observations attached with or included in
observations etc. to cost | such report;
audit report;!
Rule 3 Table (A) for Regulated Sectors and Table (B) for Non-regulated Sectors have been
substituted.
Rule - "(iii) which is engaged in generation of | Inserted
4(3)(iii) electricity for captive consumption
through Captive Generating Plant. For
this purpose, the term "Captive
Generating Plant” shall have the same
meaning as assigned in rule 3 of the
Electricity Rules, 2005"
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Proviso to
Rule 6(1)

"Provided that before such appointment
is made, the written consent of the cost
auditor to such appointment, and a
certificate from him or it, as provided in
sub-rule (1A), shall be obtained”;

Inserted

Rule 6
(1A)

"(1A) The cost auditor appointed under
sub-rule (1) shall submit a certificate
that-

(@) the individual or the firm, as the case
may be, is eligible for appointment and is
not disqualified for appointment under
the Act, the Cost and Works Accountants
Act, 1959 (23 of 1959) and the rules or
regul ations made there under;

(b) the individual or the firm, as the case
may be, satisfies the criteria provided in
section 141 of the Act, so far as may be
applicable;

(c) the proposed appointment is within
the limits laid down by or under the
authority of the Act; and

(d) the list of proceedings against the cost
auditor or audit firm or any partner of the
audit firm pending with respect to
professional matters of conduct, as
disclosed in the certificate, is true and
correct.";

Inserted

Provisos
to rule
6(3)

"Provided that the cost auditor appointed
under these rules may be removed from
his office before the expiry of his term,
through a board resolution after giving a
reasonable opportunity of being heard to
the Cost Auditor and recording the
reasons for such removal in writing;

Provided further that the Form CRA-2 to
be filed with the Central Government for
intimating appointment of another cost
auditor shall enclose the relevant Board
Resolution to the effect:

Provided also that nothing contained in
this sub-rule shall prejudice the right of
the cost auditor to resign from such
office of the company."”;

Inserted
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Rule 6 --

(3B)

“(3B) The cost statements, including
other statements to be annexed to the cost
audit report, shall be approved by the
Board of Directors before they are signed
on behalf of the Board by any of the
director authorized by the Board, for
submission to the cost auditor to report
thereon";

Inserted

Rule6(5) |"(5) Every cost auditor
shall forward his report to
the Board of Directors of
the company within a
period of one hundred

and eighty days from the
closure of the financia
year to which the report
relates and the Board of
Directors shall

consider and examine
such report particularly
any reservation or
qualification  contained
therein,

"(5) Every cost auditor shall forward his
duly signed report to the Board of
Directors of the company within a period
of one hundred and eighty days from the
closure of the financia year to which the
report relates and the Board of Directors
shall consider and examine such report,
particularly  any  reservation  or
gualification contained therein.”;

Substituted

Rule 6(6) | Every company covered
under these rules shall,
within a period of thirty
days from the date of

receipt of a copy of

the cost audit report,
furnish the Centrad
Government with  such
report along with full
information and
explanation on every
reservation or
qualification  contained

therein, in form CRA-4
aong with fees specified
in the Companies

(Registration Offices and

Fees) Rules, 2014.

"(6) Every company covered under these
rules shall, within a period of thirty days
from the date of receipt of a copy of the
cost audit report, furnish the Centra
Government with such report along with
full information and explanation on every
reservation or qualification contained
therein, in Form CRA-4 in Extensible
Business Reporting Language format in
the manner as specified in the Companies
(Filing of Documents and Forms in
Extensible Business

Reporting language) Rules, 2015 along
with fees specified in the Companies
(Registration

Offices and Fees) Rules, 2014."

Substituted

[File No. 1/40/2013-CL -V dated 14" July, 2016]

For Details please refer the following link:

http://www.mca.gov.in/Ministry/pdf/Rules 15072016.pdf
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Companies (Share Capital and Debentures) Third Amendment Rules, 2016.
Following changes have been effected under the Companies (Share Capital and Debentures) Third
Amendment Rules, 2016:

Clause | Companies (Share | Companies (Share Capital and Debentures) Change
No. Capital and Debentures) | Third Amendment Rules, 2016
Rules, 2014
Proviso -- “Provided that a company may issue equity Inserted
to Rule shares with differentia rights upon expiry of
4(1)(9) five years from the end of the financial Year in
which such default was made good."
Second -- "Provided further that a startup company, as Inserted
Proviso defined in notification number GSR 180(E)
to Rule dated 17" February, 2016 issued by the
8(4) Department of Industrial  Policy and
Promotion, Ministry of Commerce and
Industry’ Government of India, may issue
sweat equity shares not exceeding fifty percent
of its paid up capital up to five years from the
date of itsincorporation or registration.".
Proviso -- "Provided that in case of a startup company, as Inserted
to Rule defined in notification number GSR 180(E)
12(1)(c) dated 17" February, 2016 issued by the
(i) Department of Industrial  Policy and
Promotion, Ministry of Commerce and
Industry, Government of India, Government of
India, the conditions mentioned in sub-clause
(i) and (ii) shall not apply up to five years from
the date of its Incorporation or registration.”.
Rule The securities allotted -- Omitted
13(2) (c) | by way of preferentia
offer shall be made
fully paid up at the time
of their allotment.
Rule (h) where convertible | "(h) where convertible securities are offered on |  Substituted
13(2) (h) | securities are offered | a preferential basis with an option to apply for
on a preferential basis | and get equity shares allotted, the price of the
with an option to apply | resultant shares pursuant to conversion shall be
for and get equity determined-
shares adlotted, the
price of the resultant | (i) either upfront at the time when the offer of
shares shall be | convertible securities is made, on the basis of
determined beforehand | valuation report of the registered valuer given
on the basis of a| atthestage of such offer, or
valuation
report of a registered | (ii) at the time, which shall not be earlier than
valuer and also | thirty days to the date when the holder of
complied with  the | convertible security becomes entitled to apply
provisions of section 62 | for shares, on the basis of valuation report of
of theAct; the registered valuer given
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not earlier than sixty days of the date when the
holder of convertible security becomes entitled
to apply for shares:

Provided that the company shall take a
decision on sub-clauses (i) or (ii) at the time of
offer of convertible security itself and make
such Disclosure under sub-clause (v) of clause
(d) of sub-rule (2) of thisrule.".

Rulel5 |Where a company | Where acompany altersits share capital inany | Substituted
aters its share capital | manner specified in sub-section (1) of section
in any manner specified | 61, or an order is passed by the Government
in sub-section (1) of | increasing the authorized capita of the
section 61, or an order | company in pursuance of sub-section (4) read
is passed by the|with sub-section (6) of section 62 or a
Government increasing | company redeems any redeemable
the authorized capital | preference shares, "or a company not
of the company in| having share capital increases number of its
pursuance  of  sub- | members' the notice of such alteration,
section (4) read with | increase or redemption shall be filed by the
sub-section  (6)  of | company with the Registrar in Form No. SH.7
section 62 or  a| along with the fee.
company redeems any
redeemable
preference shares, the
notice of such
ateration, increase or
redemption shall be
filed by the company
with the Registrar in
Form No. SH.7 aong
with the fee.
Rule such an issue of | Such an issue of debentures shall be secured | Substituted
18(1)(b) | debentures shall be | by the creation of a charge on the properties or
secured by the creation | assets of the company or its subsidiaries or its
of a charge, on the | holding company or its associates companies,
properties or assets of | having a value which is sufficient for the due
the company, having a | repayment of the amount of debentures and
value which is | interest
sufficient for the due | thereon.”;
repayment  of  the
amount of debentures
and interest
thereon;
Rule (any specific movable | "(i) any specific movable property of the| Substituted
18(1)(d) | property of the | company or its holding company or
(1) company (not being in | subsidiaries or associate companies or
the nature of pledge);or | otherwise";
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Rule (i) For NBFCs | (ii) For NBFCs registered with the RBI under | Substituted
18(7)(b) | registered with the RBI | Section 45-1A of the RBI (Amendment) Act,
(i1) & (iii) | under Section 45-1A of | 1997, ‘the adequacy’ of DRR will be 25% of
the RBI (Amendment) | the value of outstanding debentures issued
Act, 1997, ‘the | through public issue as per present SEBI (Issue
adequacy’ of DRR will | and Listing of Debt Securities) Regulations,
be 25% of the value of | 2008, and no DRR is required in the case of
debentures issued | privately placed debentures. (iii) For other
through public issue as | companies including manufacturing and
per present SEBI (Issue | infrastructure companies, the adequacy of
and Listing of Debt | DRR will be 25% of the value of outstanding
Securities) Regulations, | debentures issued through public issue as per
2008, and no DRR is| present SEBI (Issue and Listing of Debt
required in the case of | Securities), Regulations 2008 and also 25%
privately placed | DRR is required in the case of privately placed
debentures. (iii) For | debentures by listed companies. For unlisted
other companies | companies issuing debentures on private
including placement basis, the DRR will be 25% of the
manufacturing and | value of outstanding debentures.
infrastructure
companies, the
adequacy of DRR will
be 25% of the value of
debentures issued
through public issue as
per present SEBI (Issue
and Listing of Debt
Securities), Regulations
2008 and aso 25%
DRR is required in the
case of privately placed
debentures by listed
companies. For unlisted
companies issuing
debentures on private
placement basis, the
DRR will be 25% of
the value of
debentures.
Proviso -- "Provided that where a company intends to Inserted
to Rule redeem its debentures prematurely, it may
18(7) provide for transfer of such amount in

Debenture Redemption Reserve as is necessary
for redemption of such debentures even if it
exceeds the limits specified in this sub-rule.”

[F. No. 01/04 /2013 CL-V (part-11) dated 19" July, 2016]

contd. on page no. 297
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Adv. Ankit Talsania
ankittalsania@gmail.com

ClassAction Law Suits

Section 245 has been introduced in the
CompaniesAct, 2013 for providingright to the

1. Introduction: members and depositors to bring an action
A class action law suit is a type of law suits against the company, its directors, auditors,
whereby a group of people having similar audit firm, experts, advisors, or consultants, if
grievances are represented collectively by a they believethat the affairs of the company are
member of that member and they as a group being conducted in amanner prejudicid tothe
sue the company and its management. In a interest of the company itself, or members or
traditional or typical law suits, one party sues depositors. It requiresat least 100 membersor
another party for redress of awrong, whereas, depositorsto file such aclass action suits.
Inaclassaction aplaintiff suesadefendant or A classaction suit can befiled for following
agroup of defendant on behalf of agroup or a orders:
class.

: . . (8 Torestrainthe company from committing

2. ClassAction Suitinlndia. an action which is ultra vires the articles
Theclassaction originated inthe United States or memorandum of the company;
andissiill predominantly aU.S. phen_omenon; (b) Torestrainthe company from committing
however, eventual_ly many Countries hgve breach of any provision of company’s
madelegal changesinrecent yearssoastobring memorandum or articles:
classaction againg the Corporate Sectors. After '
the Satyam fiasco, 3,00,000 Indian shareholders (c) To declare a resolution altering the
of the Satyam came together and sued the memorandum or articles of the company
Company and claimed damages of Rs.5,000/- as void if the resolution was passed by
Crores. The shareholders went from the suppression of material facts or obtained
National Consumer Dispute Redressal by misstatement to the members or
CommissiontotheApex Court, however, their depositors;
claimswererejected. But the US shareholders (d) To restrain the company and its directors
of the Satyam wereableto claim $125 Million from acting on such resolution;

(around 675 Crores) from the Company, asthe . _

UShad enabling lawsfor classaction law stits () Torestrainthecompany from doinganact
The Government of India recognized the which is contrary to the provision Qf th_'s
importance of the protection of minority Act or any other law for thetime being in
shareholders from oppression and force;

mismanagement and included the concept of (f) Torestrainthe company fromtakingaction
class action suit in the new Companies Act, contrary to any resolution passed by the
2013 by introducing provisionsof S.245 of the members,

Act. (g) To claim damages or compensation or

3. What isa classaction suit and who can file demand any other suitable action from or
in pursuant to S.245 of the CompaniesAct, againg-

2013?
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(i) the company or its directors for any
fraudulent, unlawful or wrongful act
or omission or conduct or any likely
act or omission or conduct on its or
ther part;

(i) theauditor includingaudit firm of the
company for any improper or
misleading statement of particulars
made in his audit report or for any
fraudulent, unlawful or wrongful act
or conduct; or

(iii) any expert or advisor or consultant or
any other person for any incorrect or
misleading statement made to the
company or for any fraudulent,
unlawful or wrongful act or conduct
or any likely act or conduct onhispart;

5. Accountability and Liability of Auditor in

Classaction :

Sub-section (2) to S.245 of the Act provides
that wherethe membersor depositors seek any
damagesor compensation or demand any other
suitable action from or against an audit firm,
the liability shall be of the firm as well as of
each partner who was involved in making any
improper or misleading statement of particulars
in the audit report or who acted in fraudul ent,
unlawful or wrongful manner.

Procedure before the National Company
Law Tribunal (NCLT) :

6.1 Enforcement of S.245 of the Act and
Constitution of NCLT :

Provisonsof S.245 of the CompaniesAct,
2013 were not yet enforced, until the
Notification S.0.1934(E) came to be
issued on 1% June, 2016 by the Ministry of
CorporaeAffairs, enforcing the provisions
of S.245 of the Act with effect from 1
June, 2016 alongwith the issue of
Notification S.0.1934(E) for constitution
of National Company Law Tribunal
(NCLT) with effect from 1% June, 2016.

6.2 Sub-section (4) to S.245 of the Act
providesthat the Tribunal would takeinto

Allied Laws Corner

consideration following points while
considering the application:

(1)) Whether member or depositor is
acting in good faith in making
application seeking an order?

(2) Any evidence before it as to the
involvement of any person other than
directorsor officersof the company on
any of the mattersprovidedin clauses
() to (f) of sub-section (1);

(3) Whether the cause of action is one
which the member or depositor could
pursue in his own right rather than
through an order under this section?

(4) Any evidencebeforeit astotheviews
of the members or depositors of the
company who have no personal
interest, direct or indirect, inthe matter
being proceeded under this section;

(5) Where cause of action is an act or
omission that is yet to occur, whether
the act or omission in the
circumstancesislikely to be-

a. Authorised by the company before
it occurs; or

b. Ratified by the company after it
occurs; or

(6) Wherethe cause of actionisan act or
omission that has already occurred,
whether the act or omission in the
circumstancesislikely toberatified by
the company.

6.3 Sub-section (5) to S.245 of the Act
provides that of an application filed is
admitted, thenthe NCLT shall haveregard
tothefollowing,

(@) Public Notice shall be served on
admission of the applicationto all the
members or depositors of the classin
such manner as may be prescribed.

(b) Similar applications prevalent in any
jurisdiction should be consideredinto
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a single application and the class
members or depositors should be
allowed to choose the lead applicant.
I nthe event the members or depositors
of the class are unable to come to a
consensus, the Tribunal shall havethe
power to appoint alead applicant, who
shall be in-charge of the proceedings
fromtheapplicant’sside.

(c) Two class action applications for the
same cause of action shall not be
allowed.

(d) The cost or expenses connected with
theapplicationfor classaction shall be
defrayed by the company or any other
person responsiblefor any oppressive
act.

6.4 The order passed by the Tribunal shall be
binding on the company, binding on all of
itsmembers, binding on depositors, binding
on auditors and audit firm. It shall also be
binding on expert or consultant or advisor
or any other person associated with
company.

6.5 Any company which failsto comply with
an order passed by the Tribunal shall be
punishablewith finewhich shdl not beless
than Rs.5,00,000/- but which may extend
to Rs.25,00,000/- and every officer of the
company who is in default shall be
punishable with imprisonment for aterm
which may extendto 3 yearsand withfine
which shall not be less than Rs.25,000/-
but which may extend to Rs.1,00,000/-.

6.6 Whereapplicationfiled beforetheTribunal
isfoundtobefrivolousor vexatious, it shall
reject the application by recording reasons
in writing and make the order to pay to
opposite party such cost which shall not
be in excess of Rs.1 lakh, as may be
specified in the order.

6.7 The Ministry of Finance has issued
National Company Law Tribunal Rules,
2016 vide Notification FNO.1/30/

NCLAT/CL-V/2013, dated 21/07/2016.
Rules 85 of thesaid Rulesprovidesfor the
conducting a Class action suit; Rule 86
providesfor opt-out of amember fromthe
proceedingsat any time after theinstitution
of the class action with the permission of
the Tribunal and Rule 87 provides for the
rules of publication of noticein Form No.
NCLT - 13.

6.8 A party in person or the Advocate or the
Authorized Representative as provided u/
s 432 of the Act can appear on behalf of
the member or depositor in aclass action
suit. Provision of S.432 of theAct provides
that the Chartered Accountants or
Company Secretariesor Cost Accountants
can appear before the Tribunal.

Conclusion:

Class action suit will minimize litigation by
avoiding multiple suits and will have further
severa advantages. The shareholders being
members of the Company and depositors can
approach the NCLT by filing class action suits,
however, at the same time the Act has failed
therecognizethe concernsof other stakeholders
such as Unsecured Creditors, Debenture
Holders etc. The Act provides for the
compensation or damages to the members or
depositorswho havefiled classactionlaw suit,
however, it is not clear as to whether such
compensation or damageswill aso be provided
to the members or depositors who have not
joined hands in such class action law suit.
However, the introduction of provisions of
Class Action in the Companies Act is a
welcome move and a step forward to ensure
that the Company and its management aswell
asitsadvisor, consultants, auditor donot actin
amanner whichispregudicial intheinterest of
the stakeholders.

gog
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CA. Pamil H. Shah
pamil _shah@yahoo.com

AS 15 Employee Benefit
Annual Report 2015-16

Significant Accounting Policies and Practices

HOV ServicesLimited

a)

b)

Gratuity:

The Company providesfor gratuity, a defined
benefit retirement plan, covering eligible
employees. Liability under gratuity plan is
determined on actuarial valuation done by the
Life Insurance Corporation of India (LIC) at
the beginning of the year, based upon which,
the Company contributes to the Scheme with
LIC.

Provident Fund:

Retirement benefits in the form of Provident
Fund/ Pension Fund is adefined contribution
scheme and the contributions are charged to
the Statement of Profit and Loss of the year
when the contributionsto the respective funds
are due.

L eave Entitlement:

Liability for Leave entitlement for employees
isprovided on the basis of Actuarial Valuation
done at the year end.

Triveni Turbine L imited

i)

Short term Employee Benefits

All employee benefits payable wholly within
12 monthsafter the end of the period in which
the employees render related services are
classified as short term empl oyee benefitsand
are recognised as expenses in the period in
whichtheemployeesrender therelated service.
The Company recognises the undiscounted
amount of short term employee benefits

(@

(b)

expected to be paid (including compensated
absences) in exchange for services rendered,
asaliability.

Post-employment benefits
Defined contribution plans:

Defined contribution plans are retirement
benefit plans under which the Company pays
fixed contributionsto separate entities (funds)
or financia institutions or state managed benefit
schemes. The Company’s contributions under
the Employees’ Provident Fund Scheme,
Employees’ State Insurance Scheme and
Officers’ Pension Scheme for certain
employeesare defined contributionsplans. The
Contributionspaid/ payable under the schemes
are recognised during the period in which the
employeesrender therelated service.

Defined benefit plans:

Defined benefit plans are plans under which
the Company pays certain defined benefits to
employees following their retirement/
resignation/ death based on rules framed for
such schemes. The Employees’ Gratuity
Scheme is a defined benefit plan. The present
value of the obligation under adefined benefit
plan is determined based on the actuarial
vauation using the Projected Unit Credit
method, which recognises each period of
service as giving rise to an additiona unit of
employee benefit entitlement and measures
each unit separately to build up the final
obligation. The obligation is measured at the
present value of the estimated future cash flows.
The discount rate used for determining the
present val ue of the obligation under adefined
benefit plan is based on the market yields on
Government securities as at the balance sheet
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date, with maturity periods approximating the
termsof therelated obligation.

Actuarial gains and losses are recognised
immediately inthe statement of profit and | oss.

Gainsor lossesonthe curtallment or settlement
of any defined benefits plan are recognised
whenthe curtail ment of settlement occurs. Past
service cost is recognised as an expense on a
straight-line basisover the average period until
the benefits become vested.

iii) Other long-term employee benefits

Compensated absenceswhich are not expected
to occur within twelve months after the end of
the periodinwhichtheemployeerendersrel ated
services are recognised as a liability at the
present value of the defined benefit obligation
at the balance sheet date on the basis of an
actuarial valuation. Thediscount rates used for
determining the present va ues of the obligation
under defined benefit plans, are based on the
appropriate market yields on Government
securities as at the balance sheet date.

iv) Employee Stock Options:

Compensation cost in respect of stock options
granted to eligible employees is recognised
using the intrinsic value of the stock options
and isamortised over the vesting period of such
optionsgranted.

Ashok Leyland Limited

12.1 Employee benefit expenses include salary,
wages, performance incentives, compensated
absences, medical benefits, and other
perquisites. It also includes post-employment
benefitssuch as provident fund, superannuation
fund, gratuity, pensionary benefits etc.

12.2 Short term employee benefit obligations are
estimated and provided for.

12.3 Post-employment benefitsand other long term
employee benefits

- Defined contribution plans:

Company’s contribution to provident fund,
superannuation fund, employee stateinsurance
and other funds are determined under the
relevant schemes and/ or statute and charged
tothe Statement of Profit and Lossinthe period
of incurrence when the services are rendered
by the employees. Inrespect of provident fund,
contributions made to atrust administered by
the Company, the interest rate payable to the
members of the trust shall not be lower than
the statutory rate of interest declared by the
Central Government under the Employees
Provident Fund and Miscellaneous Provisions
Act 1952 and shortfall, if any, shall be
contributed by the Company and charged to
the Statement of Profit and Loss.

- Defined benefit plans and compensated
absences:

Company’sliability towardsgratuity (funded),
other retirement benefits and compensated
absences are actuarially determined at each
bal ance sheet date using the projected unit credit
method. Actuarial gains and losses are
recognised in the Statement of Profit and Loss
in the period of occurrence.

12.4 Termination benefits

Expenditure on termination benefits (including
expenditure onVoluntary Retirement Scheme)
isrecogni sed inthe Statement of Profitand Loss
in the period of incurrence.

ClarisLifesciencesLimited

Contributionsto provident and other funds accruing
during the accounting period are charged to the
Statement of profit and loss. Provisionfor liabilities
in respect of gratuity and leave encashment are
accrued and provided at the end of each accounting
period on the basis of actuarial valuation.

Tata Consultancy ServicesL imited

(i) Post-employment benefit plans

Contributionsto defi ned contri buti on retirement
benefit schemes are recognised as expense
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(i)

when employees have rendered services
entitling them to such benefits.

For defined benefit schemes, the cost of
providing benefits is determined using the
Projected Unit Credit Method, with actuarial
valuations being carried out at each balance
sheet date. Actuarial gains and losses are
recognised infull in the statement of profit and
loss for the period in which they occur. Past
service cost is recognised immediately to the
extent that the benefits are already vested, or
amortised on a straight-line basis over the
average period until the benefits become vested.

Theretirement benefit obligation recognisedin
the balance sheet represents the present value
of thedefined benefit obligation asadjusted for
unrecognised past service cost, and asreduced
by the fair value of scheme assets. Any asset
resulting fromthiscalculationislimited to the
present value of available refunds and
reductionsinfuture contributionsto the scheme.

Other employeebenefits

The undiscounted amount of short-term
employee benefits expected to be paid in
exchange for the services rendered by
employees is recognised during the period
when the employee rendersthe service. These
benefitsinclude compensated absences such as
paid annual leave, overseas socia security
contributions and performanceincentives.

Compensated absenceswhich are not expected
to occur within twelve months after the end of
the period in which the employee renders the
related services arerecognised asan actuarially
determined liability at the present value of the
defined benefit obligation at the balance sheet
date.

GVK Power & InfrastructurelLimited

()

Retirement and other employee benefits

()

(i)

From Published Accounts

Retirement benefit in the form of Provident
Fund is a defined contribution scheme. The
company has no obligation, other than the
contribution payableto the provident fund. The
company recognizes contribution payable to
the provident fund schemeasexpenditure, when
an employeerenderstherelated service. If the
contribution payableto the schemefor service
received before the balance sheet date exceeds
the contribution aready paid, the deficit payable
to the schemeisrecognized as aliability after
deducting the contribution already paid. If the
contribution already paid exceeds the
contribution due for services received before
the bal ance sheet date, then excessisrecogni zed
as an asset to the extent that the pre payment
will lead to, for example, areductionin future
payment or acash refund.

Gratuity liability is defined benefit obligation
and isprovided for on the basis of an actuarial

va uation on projected unit credit method made
at theend of each financial year.

(iii) Short term compensated absences are provided

for based on estimates. L ong term compensated
absences are provided for based on actuaria
valuation. The actuaria valuation is done as
per projected unit credit method at the end of
each financial year.

(iv) Actuaria gainglossesareimmediately takento

v)

the Statement of Profit and Loss and are not
deferred.

The company presents the entire leave as a
current liability in the balance sheet, since it
does not have an unconditional right to defer
its settlement for 12 months after the reporting
date.

ogo
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From the Government

CA. Kunal A. Shah
cakashah@gmail.com

Income Tax

1) Clarification regardingattainingprescribed

ageof 60yrs/80yrson 312 Marchitself in case
of senior/very senior citizens whose date of
birth falls on 1% April for the purpose of
Income Tax Act

CBDT hereby clarifies that a person born on
1% April would be considered to have attained
a particular age as on 31% March the day
preceeding the anniversary of his birthday. In
particular the question of attainment of age of
eligibility for being considered a senior/very
senior citizen would therefore be decided on
the basis of the abovecriteria.

(Circular No0.28, dated 27" July,2016)

(b) Address:
OffiCe. i,

TelephoneNoO............co ol
Residence.........cocovvvi i

MobileNo. .........cccoevviiiinn,
Telephone NO.........ccovviiiiine,

2. Filing status(a) Whether the declarationis
origina or revised

(b) If revised- (i) Enter receipt No. and Date of
filing original Form-1(DD/MM/YYYY)/
/ (ii) Reasons for revised declaration (not

exceeding 100 words)”. ......cooveeninnnn.
2) Notification regarding Amendment in (Notification No. 60, dated 20 July,2016)
Income Declaration Rules,2016
3) Notification regarding due dates for
The Central Board of Direct Taxes, makesthe payment of tax under IDS
following rules further to amend the Income The Central G  hereb dsth
Declaration Scheme Rules, 2016 (hereinafter © eniral isovermnment NErEby amends the
referredto asthe principal rules) namely:- notification of the Ministry of Finance dated
’ 19" May,2016 by substituting clause (ii) as
1. (1) Theserules may be called the Income under-
Declaration Scheme, (Amendment) Rules, “(ii) the date on or before which the tax and
2016. (2) Theserulesshall comeintoforce surchargeispayable under section 184, and
Official Gazette. respect of undisclosed income shall be as
I . . follows, namely:-
2. Intheprincipal rules, in Form-1, for seria
numbers 1 and 2 and entriesrel ating thereto (@) the 30th day of November, 2016, for an
the following serial numbers and entries amount not less than twenty-five per cent.
shall besubstituted, namely:- “1. Nameand of such tax, surcharge and penalty;
address of the declarant (a) Name (b) the31st day of March, 2017, for an amount
................................. nOt I% than flfty per Cer]t. Of SUCh taX,
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surcharge and penalty as reduced by the

amount paid under clause (a);

From the Government

(For full text refer circular No. 27, dated 14"
July,2016)

(c) the 30th day of September, 2017, for the
whole amount payable under section 184
and 185 as reduced by the amounts paid
under clause (a) and (b);”.

5) Amendment in sec 206C of the Income Tax
Act

TheBoard has issued FAQS videthiscircular
for clarification of the issue as regards
applicability of the provisions relating to levy
of TCSwherethe sales consideration received
is partly in cash and partly in cheque

(Notification No. 59, dated 20" July,2016)

4) Clarification on Income Declaration
Scheme, 2016

(For full text refer Circular No. 23, dated 24

The Income Declaration Scheme, 2016 June,2016)

(hereinafter referred to as‘ the Scheme’) came
into effect on 1st June, 2016. To addressfurther
doubtsand concernsraised by the stakehol ders,
the Board has vide this circular issued FAQs
over and above the three sets of FAQs vide

Circular Nos. 17, 24 & 25 of 2016. oon

contd. from page 289 Corporate Law Updates

National Company Law Tribunal Rules, 2016 and National Company Law Appellate Tribunal
Rules, 2016.

The Centra Government has made National Company Law Tribuna Rules, 2016 and National
Company Law Appellate Tribunal Rules, 2016.

[F. No. 1/30/2013/CL-V and F. No. 1/30/NCL AT/CL-V/2013 dated 21% July, 2016]
For details please refer the following link:

http://www.mca.gov.in/Ministry/pdf/Rules 22072016 1.pdf

http://www.mca.gov.in/Ministry/pdf/Rules 22072016.pdf

gono
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Association News

CA. Dilip U. Jodhani

CA. Riken J. Patd

Hon. Secretary Hon. Secretary
1 Forthcoming Programmes
Date/Day Time Topic Speaker Venue
16.08.2016 | 8.15 pm to Talent Evening By members, Tagore Hall,
Tuesday 12.30 pm Family members of Paldi,
Members and staff/article Ahmedabad
team of firms-Singing,
Dancing, Solo or Group
Performance
19.08.2016 {5.00 pm to| Seminar on “Unveiling Dhaval Mehta — Hotel President,
Friday 7.30 pm Statutory power of Global Software Off. C. G. Road,
Release 5.4 of Taly.ERP9”". Shri Daksh Patel - Ahmedabad
FREE for all - Globle software
Followed by DINNER Shri Pankaj Gilra -
Tally Solution Pvt.Ltd.
23.08.2016 | 9.00 am to| Full Day Seminar Jointly Eminent Speakers Shantinath Hall,
Tuesday 3.00 pm | with BCAS on CARO/IFC/ ICAI Bhawan,
Fraud Reporting- Fees For 123, Sardar Patel
members Rs.200/- for Colony,
Non Members Rs. 400/- Naranpura,
and for Students Rs.100/- Ahmedabad
(Students restricted to 50)

Glimpses of Past Events

JODHPUR RRC
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Programme on Personal Financia Planning

|
Wk

saupnnz Ascciation, Ahmedabad

IT Programme on Tally asAudit Tool

oono
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ACAJ Crossword Contest # 27

ACross

1

2.

When both partiesare taxed at
rate, Section 40A (2) cannot be invoked.
Section 50C is a deeming provision and it is
only applicable in respect of capital assets
which are or both.
Thelimit for collection of tax at source at 1%
onsaeof Jewellery incashis____ lakhs.

Down

4. Today we may possess al theluxuriesin life,
but we may not be .

5. POEM is defined as a place where key
management and commercial that
are necessary for the conduct of the business
of an entity asawhole, arein substance made.

6. The Vauation report is after al statistical

hypothesisand leavesroomfor error and hence
the same can be challenged on

Notes:

1.

The Crossword puzzle is based on previous
issue of ACA Journal.

Two lucky winners on the basis of adraw will
be awarded prizes.

The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

Members may submit their reply either Across
physically at the office of the Association or 1. Investments 2. Reduction
by email at caaahmedabad@gmail.com on or 3. Penalty
before 23/08/2016. Down
The decision of Journal Committeeshall befinal 4. Virual 5. Credited
and binding. 6. Agent

0ood

Winnersof ACAJ Crossword Contest # 26

1
2.

CA. Bhadresh Mehta
CA. Hitesh Mandani

ACAJ Crossword Contest # 26 - Solution
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