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Manangl

CA.Arvind R. Gaudana
agaudana@yahoo.in

Fit and Proper

Wishing you all a very Happy and Prosperous New year!
In this context | remember one shlok in sanskrit
N S/ | NG A el
,,-IT DA<}t URp T e el
It means, al should/must be happy, be healthy, see good,;

May no one have a share in sorrow.

And | have read somewhere that “Happiness is a perfume you cannot pour on others
without getting a few drops on yourself.” so by giving happiness you will be happy.

Now, | would like to wish my readers and friends, Chartered accountants that in new
year be“fit and proper” fit meansone should have expertise, knowledge and competing
skill to remain in the field of Chartered accountants and practice.

Proper isreally a very vide subject

“Proper” means integrity and reputation as perceived by the society, this impression
or opinion is generally formed on the basis of the association one has with others.
Society will form an opinion after seeing conduct of the person. Further, aprofessonal
person must be straight forward and independent and not to be influenced by any
things or hospitality. Character of a person should be so high that no one should dare
raise a finger on the character of the person and that level is expected by the society
from our profession. Now it is our turn to introspect whether we are fit and proper or
not? If during this introspection one find any deficiency it is to be improved or
removed at the earliest. In past one Railway minister had resigned on account of
Railway accident thisis an excellent example for the society at large.

These qualities may come from hard training and strong willingness and the result
would be “Fit and proper”

So let me wish you all “fit and proper” in the coming year.
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Reforms - the order of the day

The Gujarat and Himacha assembly elections gave thumbs up to the Bharatiya Janta Party
(BJP). The BJP retained Gujarat despite 22 years of incumbency and successfully snatched
Himacha Pradesh as Congress lost yet another state to the duo of Narendra Modi and Amit
Shah. In democracy, opposition plays an important role. After the Narendra Modi has taken
over as the Prime Minister, the opposition has been reduced to aimost a negligible number. In
the context, Gujarat has voted very smartly. On one had it has supported the reforms of the
Modi government and granted five more years to govern Gujarat and on the other hand it has
restricted the margin of majority so that there’s also a strong opposition to question the action
of the government.

Though the BJP in Gujarat has lost few seats to the Congress, the intent of the Narendra Modi
government at the centreisclear that there won’t be any compromiseto reforms. In the process,
The Companies (Amendment) Bill, 2017 which seeks to bring about major changes in the
CompaniesAct, 2013, has been cleared by the Rajya Sabha by a voice vote. The bill, which
was adopted by the Lok Sabha in July, will now have to receive the assent of the President to
become law. The proposed changes in the said Bill will help in simplifying the procedures,
make compliance easy and take stringent action against defaulting companies. Some of the
features include:

Loans to Director: The bill substitutes entire section relating to ‘loans to director’ under
Companies Act, 2013. It introduces certain checks and balances by way of approval process
and for enabling ‘loans to directors' in certain cases.

Managerial Remuneration: The Bill liberalises provision related to Managerial Remuneration
by replacing approval mechanism for managerial remuneration.

Auditors Report: It mandates requirement that statutory auditor of company to report on
compliance of provisions of managerial remuneration and whether remuneration paid to any
director isin excess of prescribed limits.

The FRDI Bill, 2017 has been much talked about in the media, including social media. Thishas
become the topic for discussion in every chat be it business, household or professionals. The
bill has raised many concerns among the depositors. It deals with insolvency and bankruptcy
in financial sector companies covering all financial service providersincluding banks, NBFCs,
microfinance institutions and insurance companies. There has been a lot of hue and cry over
the bill’s clauses, especialy the ‘bail-in" article, which allows restructuring of a bank’s debt
by adopting different provisions, including usage of depositors’ money to take crumbling
banking institutions out of bankruptcy. We need to understand whether the concept of bail-in
isjustified or not and what impact it will carry on the deposits of public at large. Well, the time
will clear the dust as the law unfolds!

CA. Ashok Kataria
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From the Presdent

CA. Kunal A. Shah
cakashah@gmail.com

Dear Members,

The much-talked about elections in the state resulted
in awin for Bharatiya Janta Party on 18/12/2017
and an impressive part of the triumph came from
fresh faces that fought the elections for the first time.
BJP set to form government for the sixth
consecutive term in Gujarat. Thanks to its one-man
army PM Shri Narendra Modi. Shri Narendra Modi
with his extensive campaigning ensured that the
“Lotus’ continues to bloom in Gujarat.

We Gujarati’s are such a nice people !!! Even when
we vote we make sure everyone is happy about the
outcome. Shri Narendra Modi retains his state with
reasonable pride.

India’s global branding

Emphasising on India's progress on the
international arena and repositioning the nation as
a global brand, Modi said, “where globally India
stands, countries, large or small, want to work with
India. India is constantly increasing its influence
on the international stage. It has to keep moving
ahead. Today, Indians living abroad are able to take
pride of this nation with their heads held high.”
Digital initiatives

That the several digital and online initiatives have
helped farmers to sell their produce in an effective
and non-hassle manner. “Mandis have been
connected online. Government’s e-market place
called GEM is a platform where online tendering
and procurement can be done, and artisans from
cottage industries can sell and supply handicrafts
both to public and government. Digitisation has
created an ecosystem due to which the level of
organised corruption has declined,”

Mirabai Chanu gave India a reason to smile
after clinching the country’s first weightlifting
World Championships gold medal since 1995.

Manushi Chhillar goes from Miss India to India's
Daughter: It was a moment of overwhelming joy
for Manushi Chhillar and for the whole of India
when she was crowned Miss World 2017. Manushi,
a medical student from Haryana who dreams of
being a cardiac surgeon and who took a one year
break from studies to focus on representing India
at the international pageant, is the sixth Indian to
be crowned Miss World. She is now even
recognized as the “greatest ambassador of ‘Beti
Bachao, Beti Padhao’.

- Activities at the Association:

A year of Demonetization and five months of GST
implementation have passed and lots of changes
have been implemented by the Government since
then. Last two meeting of GST Council have
resulted in substantial changes in GST law for “ease
of doing business’ and to avoid undue hardship
being faced by stake holders in GST. Being
Chartered Accountants, we need to understand the
impact of demonetization and GST on economic
growth and also the intricacies of recent
recommendations of GST council and of
notifications issued to implement such
recommendations. Recognizing a need of time,
CAA had organized a seminar jointly with The
Institute of Company Secretaries of India,
Ahmedabad Chapter for their members which was
well attended by the participants.

Chartered Accountants Association, Ahmedabad
won the cricket match against Rajkot Branch of
ICAI of WIRC by 33 runs at Rajkot on 25"
November,2017.

CAA celebrated its 67" Foundation day on 15"
December, 2017 by organizing a “Walkathon” in
which members including past presidents of CAA
were present at large and made the event a
successful one.

A Memorial Lecture Meeting in the auspices of late
Shri C. F. Patel and Late Shri K. T. Thakor was
organized by CAA on 15" December, 2017 in
which participants took benefit of the subject on
Contemporary issues under GST by CA Abhay
Desai from Baroda and Latest Judicial Decisions
under |.Tax. law by Advocate Manish J. Shah and
Advocate Mehul K. Patel.

| would like to conclude with the thought on
fellowship - “Fellowship is a place of grace, where
mistakes aren’t rubbed in but rubbed out.
Fellowship happens when mercy wins over justice.”

“Rick Warren

“The fellowship of true friends who can hear you
out, share your joys, help carry your burdens, and
correctly counsel you is priceless.” - Ezra Taft
Benson

Looking forward to your support and participation
in future activities of the Association.
With best regards,

CA. Kunal A. Shah
President
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Short Analysis on the Power s of
the Commissioner u/s263 of the
|ncomeTaxAct, 1961.

Adv. Tg Shah
shah-tg @hotmail.com

Scope of Revision u/s 263 - Once an assessee
during the course of scrutiny furnishes all the
requisite details and the AO passes an order, the
matter attains finality qua the assessee's front.
Therefore, in order to keep acheck on the abuse of
the powers of the AO that he has passed the order
after thorough examination of facts and as per the
prevailing law, the CIT has been conferred with
plenary powers under the act to revise any order
passed by the AO. However, in order to ensurethat
those powers are not misused and the assessee is
not put to undue hardships, a cap was put on the
jurisdiction of the CIT torevisesuch orders. Let us
understand in further detail as to under what
circumstances can aCIT exercise such powers.

Analysisof the provision - Sub-Sec (1) to S. 263
starts with the words “the CIT may call for any
record and examine therecord of any proceeding’”.
Thereare 3 essential ingredients of this part.

Firstly, that “the CIT may call for”. Thereforeit is
the absol ute discretion of the CIT to revisean order
passed by the AO. He need not take the permission
of any authority/court for exercising his powers.
The condition precedent isthat he hasto apply his
own mind and cometo adefiniteconclusion, which
has to be an independent act and not act on the
directionsof the CBDT or any other authority. See
Sirpur Paper Mill Ltd. vCWT (771TR 6) (SC)
and Greenworld Corporation 314 I TR 81(SC).

Secondly, “record” has been given a wide
connotation to mean not only therecord beforethe
AO during scrutiny proceedings, but also any such
material/information coming into the possess on of
the CIT even after the passing of theAO’s order, if
such record/information conclusively proves the
AO’'sorder iserroneousin so far as prejudicial to
theinterest of therevenue.

Thirdly, he can exercise such discretioninrelation
to “any order” passed by the AO. Such order has
been construed as not necessarily an order passed
u/s 143(3). Example an order rejecting the
registration of afirm or; dropping the assessment
proceedings eventhough areturn hasnot beenfiled.
Oncean order passed by theAO has attained finality
meaning thereby it affectstherights of an assessee,
the CIT hasthe authority to revise any such order.

A guestion may arise asto whether an order u/s
143(1)(a) can berevised or not —TheCBDT vide
Circular No. 176 dt.August, 28, 1987, has
instructed all Commiss onersthat noremedid action
isnecessary in summary assessment cases. Thishas
been followed by the Hon’ble Gujarat High
Court in CIT v. Vikrant Crimpers (282 ITR
503) andAllahbad High Court in CIT w.
BrijBala (274 1TR 33). However the Hon’ble
Patna High Court in CIT v. Happy Medical
Stores (185 ITR 413)has taken a contrary view
and held that revisionin summary assessment cases
ispermissible.

Now coming to the most important ingredient of
this section. What is the nature of such ordersthat
can be revised by the CIT? If the CIT was given
unfetterd powers to rectify each and every little
error committed by the AO, then it would lead to
unnecessary hardships to the assessee and
multiplicity of litigations. Therefore Sub-Sec (1)
carrieswithinitself aninbuilt proviso or asafeguard
that an order of the AO can berevised only if itis
“erroneous and thereby prejudicial to the
revenu€’. Itisimperative that both the el ements of
being erroneous and being prejudicial to the
revenue must co-exist because the word “and” is
used. It was interpreted by the Hon'ble SC in the
case of Malabar Industrial Co.v.CIT (2431TR
83) that evenif either of theingredientsismissing,
i.e. if the order is erroneous but not prejudicial to

398 @Ahmedabad Chartered Accountants Journal | Novemer, 2007



Short Analysis on the Powers of the Commissioner u/s 263 of the Income Tax Act, 1961

the interests of the revenue, or, if the order is not
erroneous but prejudicial to the interests of the
revenue, the CI T doesnot havejurisdictiontorevise
them.

Erroneous order in itsfirst glance means an order
passed by incorrect assumption of factsor incorrect
application of law as interpreted by the Hon'ble
SC (supra). Similarly “Prejudicial to the revenue”
would mean that by way of such erroneous order,
a bias is caused to the revenue thereby resulting
into loss of revenue which otherwise would not
haveresulted into if the AO had passed ajudicious
order. Thisisthereason why thewords* erroneous’
and thereby “being prejudicial to therevenue” are
used in conjunction with each other. A
distinguishing line hasto bedrawn between causing
“loss” and causing “ prejudice” to the revenue. For
instance if an AO calls for the requisite details
relating to aparticular issue, the assessee furnishes
it and the AO chooses to accept that view after
delving into the nuances of the facts and the
prevailing law, the CIT cannot again say that it has
prejudiced the revenue merely because there is a
revenueloss. It is very important to note here that
theAO should have applied hismindto all thefacts
and the underlying law to have accepted the claim
of the assessee. If it prima facie appears that the
AO hasgrossly neglected in appreciating the facts
and the taxing section, then even though if he has
calledfor every minutedetail and examinedit, does
not estop the CIT from exercising his jurisdiction
to revise. GreenworldCorporation (supra) and
a very recent instance of the Delhi ITAT in the
case of Technip U.K. Ltd. v. DIT (2017 — 81
Taxmann.com 311) would make it clear. In this
case, theAO after calling for detailsand examining
the same was satisfied that the assessee was liable
to be presumptively taxed u/s 44BB. The DIT on
the other hand held that as S. 44BB did not cover
second leg of contract and the said beneficia section
was not applicable to sub-contractors engaged in
providing technical services to contractors
undertaking projectsin oil exploration. According
to him, income received by the assessee was
squarely covered u/s44DA. Thel TAT initswisdom

held that the assessee had furnished compl ete details
of contract and detailed submission on queriesraised
by the AO and after duly examining/verifying the
detalls/expl anation filed by assessee, passed an order
u/s 143(3) accepting the returned income. Since a
possible view was adopted by the AO, the exercise
of jurisdiction u/s 263 was held to be bad in law.
SeeHon’bleGujarat High Courtin Microlnks
Ltd. v. Pr. CIT (2017) 85 Taxmann.com 310.

If incomeis assessed in wrong hands other than
the assessee because the assessee wants to be
assessed in hishands, revision is permissible. See
Smt. Tara Devi Aggarwal v. CIT (88 I TR 323)
(SC).

WhereAO hasfollowed decision of High Court
whichwaslater rever sed by the SupremeCourt
revision is not permissible as during scrutiny
proceedings the decision of the High Court wasin
favour of the assessee. See CIT v. G.M. Mittal
Stainless Steel P. Ltd. 263 ITR 255 (SC).
However, if a decision of a High Court was in
favour of the assessee during scrutiny which was
later on reversed by the same High Court
expounding the law which was in existence at the
timeof scrutiny beforetheAO, the CIT haspowers
to revise such orders. See CIT v. Shriram
Development Co. (159 ITR 812) (M.P.).

Subsequent amendment in law cannot for the
basisof revisionif the AO had applied the prevailing
law after thorough application of mind. SeeCIT v.
SalujaExim Ltd. (329 I TR 603) (Punj. & Har.).

Ommission to make further inquiries before
accepting the statementsmade by the assesseein
his return is termed to be erroeneous. See CIT v.
Pushpa Devi (164 I TR 639) (Pat).

If the assessee has adopted an accounting
principle consistently since many years which
has been accepted by the AO, the CIT does not
havethe powersto revisethe same, provided special
circumstanceswarrantit. See CIT v. EscortsL td.
(2011) 198 Taxmann 324 (Delhi) and Gujarat
High Court in SJ & SP Family Trust (2016) 76
Taxmann.com 215.
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Short Analysis on the Powers of the Commissioner u/s 263 of the Income Tax Act, 1961

Nolnquiryv.Lack of Inquiry - If theAO without
inquiring into the facts and circumstances of the
case and without applying his mind to the
controversy, allows the claim of the assessee on a
blanket basis, it is a bounden duty of the CIT to
revise such ordersand direct theAO to passafresh
order after properly inquiringintoit. Wheressif after
thorough examination of al thematerial onrecord,
if the AO passes an order, the CIT cannot revise
the same merely because some other view is
possible. The AO should have thoroughly examined
al the material before him and applied the law
rationally, even though there is no mention of the
same in the assessment order while allowing the
claim. See Malabar Industrial (supra) and
Hon’bleGujarat High Courtin ArvindJewellers
(290 ITR 689).

CIT must establish beyond reasonable doubt
how the order is erroneous and preudicial to
the revenue — The words “if he considers’
postul ate that beforethe CIT assumesjurisdiction
to revise, he himself must come to a definite
conclusion that because of such reasons the order
isin erroneous and prejudicial. The said reasons
have to be recorded in the show cause notice so as
to enable the assessee to furnish his explanation.
Only after he concludes that such claim is
unacceptableinlaw, canthe CI T proceedto revise.
Failure to undergo this exercise and merely on a
blanket basis directing the AO will vitiate the
proceedings u/s 263. See Patna High Court in
CIT v. ShantilalAgarwallal42 ITR 778 and
Gujarat High Courtin CLPIndiaP. Ltd (2017)
85 Taxmann.com 103. More importantly, if the
CIT doesnot include the ground of revisionin the
show cause notice, that ground cannot be madethe
basis of an order passed u/s 263. Thisis becauseit
hasnot enabl ed the assesseeto filehisexplanation,
which is grossly against the principles of natural
justice. See Delhi ITAT in Maxpak I nvestment
Ltd. v. ACIT (2007) 13 SOT 67.

Powers of CIT when the issue(s) isin appeal—
Explanation 1(c) hasclarified that when the subject
matter of revision isin appeal before the CIT(A),
the CIT has no power to revise the same. Thisis

because the powers of the CIT(A) are co-terminus
to that of the CIT and the CIT(A) has the powers
to enhance quathat subject matter. However, if the
subject matter of revision is not in appea before
the CIT(A) and the AO has not conducted any
inquiry onthoseissues, thenthe CI T hasthe power
to revise u/s 263 so as to guard the interests of the
revenue. SeeHon'bleA.P. High Court in CIT v.
G.K. Kabra (211 ITR 336) andDelhi ITAT in
Fabindia Overseas P. Ltd. v. DCIT (2011) 10
Taxmann.com 70.

Effect of the new Explanation 2 vide FinanceAct,
2015 -

What tantamountsto an order being erroneousand
prejudicial to the revenue was a matter of
controversy wherein various courts have aided in
interpreting the same. However, in order to bring
more clarity to theissue, S. 263 was amended and
Explanation 2w.e.f. 1-6-2015 was brought into the
statue book whichlays down 4 conditionswherein
an order passed by the AO shall be deemed to be
erroneousinsofar asitisprejudicid totheinterests
of therevenue. Thisisnot something which thetax
practitioners were not aware of. The crux of this
explanationiswhat wastill now implicit, has been
made explicit.

TheMumbai I TAT in Narayan TatuRane (2016)
70 Taxmann.com 227 after analyzing the effect
of New Explanation has held that it does not grant
unfettered powers to the CIT to revise each and
every order, if in hisopinion, same has been passed
without making enquiries or verification which
should have been made.

To sum up, the position even after the newly added
explanation remains the same. The principleslaid
down by various courts have to be followed by the
CIT in concluding as to what constitutes an order
to be erroneous and thereby prejudicial to the
revenue.

god
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Glimpsesof Supreme
Court Rulings

Adv. Samir N. Divatia [
sndivatia@yahoo.com.

22 Presumption of Jointness of Property:

Itismore so whenthesefindings are neither against
the pleadings nor against the evidence and nor
contrary to any provision of law. They are also not
perverse to the extent that no such findings could
ever be recorded by any judicia person. In other
words, unless the findings could ever be recorded
by any are found to be extremely perverse so asto
affect thejudicial conscience of ajudge, they would
be binding on the appellate court.

Itisasettled principleof law that theinitid burden
isalwaysontheplaintiff to prove hiscase by proper
pleading and adequate evidence (oral and
documentary) in support thereof.

Itisasettled principle of Hindu law that thereliesa
legal presumption that every Hindu family isjoint
in food, worship and estate and in the absence of
any proof of division, such legal presumption
continues to operate in the family. The burden,
therefore, liesupon the member who after admitting
the existence of jointnessin the family properties
asserts his claim that some properties out of entire
lot of ancestral properties are his self-acquired
property (See Mulla, Hindu Law, 22" Edn. Article
23 “Presumption as to coparcenary and self-
acquired property.”

Adiveppa and OthersVs. Bhimappa and
Another (2017) 9 SCC 586

2 Scope of interference-Appreciation of
evidence

The Supreme Court cannot appreciate the evidence
again de novo while hearing the appeal by special
leave. Thoughitisnot permissible, yet theevidence
is probed herein with aview to find out any error
in the impugned judgment calling interference of
the Supreme Court. The court, however, finds no
such error in the present case.

Nagar Palika, Raisinghnagar Vs. Rameshwar
Lal and Others. (2017) 9 SCC 618

SEBI Act, 1992 — S.28A r.w.s. 220(2)
24 IncomeTaxAct, 1961 and S.4(1) I nterest
Act, 1978:

Section 28-A was first inserted by an ordinance
dated 18.07.2013.

Ultimately, Section 28-A was enacted by the
securitieslaws(Amendment)Act of 2014 by which
thissection was brought into force, with effect from
the date of the first ordinancei.e. with effect from
18.07.2013.

Provision by which the authority is empowered to
levy and collect interest, even if construed as
forming part of the machinery provisions, is
substantive law for the simple reason that in the
absence of contract or usage, interest can belevied
under law and it cannot be recovered by way of
damagesfor wrongful detention of the amount.

An examination of the Interest Act, 1978 would
clearly establish that interest can be granted in
equity for causes of action from the date on which
such cause of action till the date of institution of
proceedings.

Inorder toinvokearuleof equity itisnecessary in
thefirst instanceto establish theexistence of astate
of circumstances which attracts the equitable
jurisdiction, as, for example, the non-performance
of a contract of which equity can give specific
performance.

The Interest Act of 1978 would enable tribunals
such as SAT to award interest from the date on
which the cause of action arose till the date
commencement of proceedingsfor recovery of such
interest in equity.

Dushyant N. Dalal and Another Vs. SEBI
(2017) 9 SCC 660
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Glimpses of Supreme Court Rulings

2 Retrospectivity of CBDT circulars

Theview of thetwo-judge bench in Suman Dhamija
& Gemini Distilleriesthat CBDT’slow tax Circular
dated 09.02.2011 cannot be given retrospective
effect cannot be followed as it is contrary to the
three-judge bench verdict in Surya Herbal. A
beneficial circular hasto beapplied retrospectively
while an oppressive circular has to be applied
prospectively. Circular dated 9.2.2011 has
retrospective operation except for two caveats: (i)

TheCircular should not be applied ipso facto when
the matter has cascading effect and/or (ii) where
common principles are involved in subsequent
group of matters or alarge number of matters.

DIT v. SRMB Dairy Farming P Ltd (dt 23-11-
2017)

ooo
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FromtheCourts

CA. C. R. Sharedalal
jes@crshareddalco.com

CA. Jayesh C. Sharedalal
jcs@crsharedd alco.com

Slump Salev/s. Sale of Block of Assets:
Applicability of Sec. 50(2) : CIT v/s.

71 Epuinox Solution P. Ltd. (2017) 294
CTR SC(1)

|ssue:

What is the taxability of Slump Sale and sale of
block of assets?

Held:

Assessee sold entire running business and claimed
the excess aslong term capital gain.

Department negatived the claim of the assesseeand
held that provisions of Sec. 50(2) would apply and
taxed the gain as short term capital gain.

Learned CIT (A), Hon. Tribunal and Hon. Gujarat
High Court accepted the claim of the assessee.

On apped to the Supreme Court by the department,
itisheldthat:

“In our considered opinion, the case of the
respondent (assessee) does not fall within the four
cornersof s. 50(2) of the Act. Sec. 50(2) appliesto
acasewhere any block of assets aretransferred by
the assessee but wherethe entire running business
with assetsand liabilitiesissold by theassesseein
onego, such sale, inour view, cannot be considered
as “short term capital assets’. In other words, the
provisions of S. 50(2) of the Act would apply to a
casewherethe assesseetransfersoneor moreblock
of assets, which he was using in running of his
business. Such is not the case here becausein this
case, the assessee sold the entire business as a
running concern.

As rightly noticed by the CIT(A) that the entire
running business with all assets and liabilities
having been sold in one go by the respondent
assessee, itwasa slump sale of a“long term capital
asset”. It was therefore, required to be taxed
accordingly.”

Speculative Business: Applicability of
Sec. 73 to Sale of shares which are

allotted.

72 AMP Spinning & WeavingMills(P) Ltd.
v/s. 1TO (2017) 295 CTR 171 (Guj), 243
Taxman 0001 (Guj)

Issue:

Whether loss arising out of sale of shares which
were received on allotment can be said to be
speculative loss in terms of provisions of Sec. 73
of thel.T. Act?

Held:

“Getting sharesby allotment in publicissuedid not
congtitute” purchase”, hence saleof such sharesdid
not constitute speculative business under
Explanation to S. 73 and loss from sale was not
speculativeloss’.

Allotment of sharesby way of applicationin public
issue does not amount to be atransaction hencedid
not amount to purchase. Thereisavital difference
between “ creation” and “transfer” of shares. Words
“Allotment of shares’ have been used to indicate
the creation of shares by appropriation out of the
unappropriated share capital to aparticular person.
Whichever rule of interpretation is followed,
whether literal or object —wise or purposive, the
transactions of the assessee cannot imaginably be
deemed to be a speculative business. When the
allotment of shares cannot be termed as purchase,
then the assessee cannot be said to be carryingona
speculation business to the extent to which the
business consists of the purchase and sale of such
shares. Thus it shall not be covered under
Explanationto S. 73.
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From the Courts

Sec. 144C : Variation in the income
proposed in the draft assessment order

73 : Not permitted : Principal CIT v/s.
WOCO Motherson Advanced Rubber
TechnologiesLtd. (2017) 295 CTR 161
(Guj), 246 Taxman 0377 (Guj)

Issue:

In the matter of transfer pricing, whether the A.O.
can changetheincomewhichisshown in the draft
order?

Held:

There is complete machinery provided under S.
144C. In the entire scheme of S.144C, it refersto
thedraft assessment order i.e. variaionintheincome
or loss returned proposed in the draft assessment
order. Therefore, while passing thefinal assessment
order, the A.O cannot go beyond what is proposed
in the draft assessment order. If the submissions
made on behalf of the Revenue are accepted that
the A.O. while passing the final assessment order
can also go beyond the variation proposed in the
draft assessment order, then in that case, it can be
said that the assessee shall not be given any
opportunity to raise objections against such
additions or disallowances which were not even
proposed in the draft assessment order. Therefore,
the same can be considered to be in breach of the
principles of natural justice. Under the
circumstances, the Tribunal has not committed any
error in deleting the disallowance made by theAO
with respect to the claim of the assessee under s.
10AA, as the same was not proposed by theAO in
the draft assessment order and for which, no
opportunity was given to the assessee to submit
the objections against such disallowance.

Sec. 263: Order of A.O. erroneous
Principal CIT v/s. Krishak Bharti Co-

74 Operative Ltd, (2017) 295 CTR 181
(Dél), 3951 TR 0572 (Ddl)

Issue:

When can an order of Assessing Officer be
considered tobeerroneous, so asto apply provisions
of Sec. 263?

Held:

“Thefirgt question whichthis Court addressesitself
toisthe order under s. 263 as to the issues which
were not covered by the show cause notice issued
totheassessee. OnthisCIT v/s. Ashil Rajpa (2009)
23 DTR (Ddl) 266: (2010) 320 ITR 674 (Ddl) is
categorical. Besides, the assessee is also justified
incomplaining that the CI T could not have branded
the AO’s order as erroneous in the facts and
circumstances of this case. In the earlier year, the
A.O. had finalized the scrutiny assessment,
considered theimpact of arts. 11 and 25 of thelndo
Omani DTAA, and issued pointed queries on the
issue of dividends earned. He had also considered
whether a PE had earned dividend income. In such
circumstances, the CIT could not have stated that
another view rendered the AO’s plausible view
erroneous. In the facts of this case, neither did the
AO overlook therelevant facts, nor did he not make
inquire. In fact the queries were specifically with
respect to dividend income, the exemption etc. and
had also considered the explanation of the Omani
authoritiesonthesubject. Therefore, the CI T’ sview
that the assessment orderswere erroneousrequiring
revision was not sustainablein law.”

Stay of Demand on payment of 15% of
demand : Reconsder ation not permitted.

75 Telenor (India) Communications (P)
Ltd. v/s. Asstt. CIT (2017) 2951 TR 202,
3941 TR 153 (Ddl)

Issue:

Whether Assessing Officer can revise hisorder of
payment of further tax, once stay has been granted
and Court’s order was to see if further relief was
granted?

Held:

A.O. having granted the facility of paying only 15
per cent of the outstanding demand in hisfirst order
and allowed stay of remaining demand during the
pendency of its appeal, and the Court on the
assessee’swrit petition, having directed the AO to
consider whether further relief could be granted,
the AO could not have revisited the matter in
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entirety; impugned order passed by the AO to the
extent it reviewed the previous order and directed
payment of additional amount, was set aside.

|.T.A.T. Power to admit additional
Ground of Appeal

76 V.M.T. Spinning Co. Ltd. v/s. CIT and
Anr. (2017) 295 CTR 306 (P& H), 389
ITR 0326 (P & H)

| ssue:

What is the power of I.T.A.T. to admit additiona
Ground of Appeal and how the same to be
exercised?

Held:

The usage of the words “ pass such orders thereon
asitthinksfit” ins. 254(1) givesvery wide powers
to the Tribunal and such powers are not limited to
adjudicate upon only the issues arising from the
order appealed from. Any interpretation to the
contrary would go against the basic purpose for
which the appellatepowersaregivento the Tribunal
under s. 254 whichisto determinethe correct tax
liability of the assessee. Rules 11 and 29 of the
ITAT Rules, 1963 are aso indicative that the
powersof the Tribunal, while considering an appeal
under s. 254(1) are not restricted only to theissues
raised beforeit. A harmonious reading of s. 254(1)
and rr. 11 and 29 coupled with basic purpose
underlying the appellate powers of the Tribunal
which isto ascertain the correct tax liability of the
assessee |l eaves no manner of doubt that the Tribunal
while exercising its appellate jurisdiction would
have the discretion to allow to be raised before it
new additiona questions of law arising out of the
record before it. What cannot be done is
examination of new sources of income for which
separate remedies are provided to the Revenue
under the Act.

Reopening : Change of Opinion :
VoluminousDetails

77 Principal CIT v/s. Sun Phar maceutical
Industries Ltd. (2017) 295 CTR 323
(Guj), 241 Taxman 0332 (Guj)

From the Courts

| ssue:

Submission of voluminous detail s by assessee and
where no comment is made by Assessing Officer
passing original order, whether reopening on
ground of voluminousdetails ischangeof opinion?

Held:

AO who made the original assessment having not
faced any difficulty inproceeding with thematerial
produced by assessee, successor AO was not
justified in reopening the assessment onthe ground
that voluminous detail sfurnished by assesseewere
very confusing or presented in such a manner that
it would not be easily understood by AO; further,
order of AO merged with the appellate order and
was no more available to successor AO for
reopening on the ground that deduction was
wrongly claimed by assessee.

Sec. 244 A(1)(b) and I nterest on I nterest

78 Preeti N. Aggarwala v/s. Chief CIT
(2017) 295 CTR 349 (Ddl), 248 Taxman
0261 (Ddl)

| ssue:

Whether interest on refund of interest waived is
payableto assessee?

Held:

Even if thereisno express statutory provision for
payment of interest, the Government cannot avoid
its obligation to reimburse the lawful monies
“together with accrued interest” for the period of
“undueretention”. Onceitisclear that a244A (1)(b)
whichtalksof “any other case” doesnot haveto be
interpreted restrictively and can include situations
likein the present case, then it isevident that there
is nothing in the provision of s. 244A which
prohibits the payment of interest on an amount of
refund due to the assessee as aresult of the waiver
of interest under s. 220(2A). The sum found
refundabletothe assesseesasa result of the waiver
of interest order passed by the Chief CIT is a
definite sum that was wrongly deducted from the
assesseeasinterest. Payment of interest onthat sum
by the Revenue cannot be characterized as payment
of ‘interest oninterest’.

@ Ahmedabad Chartered Accountants Journal | November, 2017 405



From the Courts

Thereisnothinginthe provision of s. 244A which
prohibits the payment of interest on an amount of
refund due to the assessee as aresult of thewaiver
of interest under s. 220(2A).

Search : No incriminating materials
found : No reopening allowed.

79 CIT v/s.Lancy Constructions(2017) 295
CTR 454 (Kar), 237 Taxman 0728 (K ar)

|ssue:

When in the course of original assessment books
(audited) are accepted and when no incriminating
material isfound inthe course of search, whether
the reopening of the assessment is permitted?

Held :

Thereis aspecific finding of fact recorded by the
Tribunal, aswell asthe CIT(A), that therewereno
incrimination documents found during the course
of search, on the basis of which the additions have
been made by the AO and that the accounts which
weresubmitted by the assessee at thetimeof regular
assessment were duly verified during the course
of such assessment and accepted by theAO andin
the absence of any incriminating documents having
been found, the same accounts of the assesseewere
reassessed by making further investigations, which
is impermissible, as the same would amount to
reopening of aconcluded assessment, without there
being any additional material found at the time of
search. Additions could not have been made by
the AO without rejecting the books of account of
the assessee, and also without there being any
adverse comment made by the AO with regard to
the books of account that were maintained by the
assessee, whichwereduly audited if assessment is
allowed to be reopened on the basis of search, in
which no incriminating material had been found,
and merely onthe basis of further investigating the
books of accounts which had been already
submitted by the assessee and accepted by the AO
at thetime of regular assessment, the same would

amount to the Revenue getting asecond opportunity
to reopen the concluded assessment, whichis not
permissibleunder thelaw. Merely because asearch
isconducted inthe premises of the assessee, would
not entitle the Revenue to initiate the process of
reassessment, for which thereisaseparate procedure
prescribed in the statute. It is only when the
conditions prescribed for reassessment arefulfilled
that a concluded assessment can be reopened.

Income Tax Department valuer vi/s.
Inspector of Survey and land records.

80 CIT v/s. K.R.N. Prabhakaran (HUF)
(2017393 ITR 175 (Mad)

Issue:

Between the Valuer of 1.T. Department and Valuer
(Inspector) of Revenue Department whose report
isto be believed?

Held :

Revenue Department and survey authorities were
competent to measure theland and i ssue appropriate
certificates, and these could not be ignored by the
Assessing Officer, by relying on the report of the
investigation wing. In such matters, it would be
appropriate, to take the assistance of the survey
authoritiesto arriveat the conclusion. Onthe facts
and circumstances of the case, in the matter giving
weightage to the evidence adduced in this regard,
report of the Departmental Inspector vis-a-vis
certificate of the Revenue authorities, produced
before the A ssessing Officer, the latter ought to be
given weightage and accepted, unlessthe contrary
was proved. The Tribunal was justified in holding
that the land was agricultural. No substantial
guestion of law arosefromthe order of the Tribunal .

ugno
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Tribunal News

CA. Yogesh G. Shah
yshah@del oitte.com

CA. Aparna Parelkar /%
apare kar@del oitte.com e

Dr. Rajiv I. Modi vs.DCIT 86
43 taxmann.com 253 (Ahd)

Assessment Year: 2010-11 Order dated:

21% September, 2017

Basic Facts

The assessee, a salaried individual was a director
in a pharmaceutical company. In the return of
income for the said year, the assessee claimed a
credit for the taxes paid by him in US against his
Indiatax liability. The AO disallowed theclaimfor
credit of taxesonthegroundthat Article 2 of DTAA
coversonly the Federad incometax paidinUS. The
assessee appeal ed beforethe CIT(A) andrelied on
the decision of Tata Sons Limited wherein it was
held that since section 91 of Act does not
discriminate between state and federal taxes,
assessee is entitled to take tax creditsin respect of
stateincometaxespaid abroad. The CIT(A) refused
the appeal of the assessee on the ground that it is
pending beforethe High Court and upheld the order
of the AO. Aggrieved by the order of CIT(A),
assessee preferred an appeal beforethe I TAT.

Issue

Whether the disallowance made by AO and
sustained by CIT(A) for statetaxespaid by the
assessein USwascorrect in law?

Held

Section 90(2) of the Income Tax Act provides that
when a DTAA has been entered into with any
country, the provisionsof theAct shall apply tothe
extent they are more beneficial totheassessee. The

provisionsof Section 91 of theAct areto betreated
asgenera inapplicationand canyield to thetreaty
provisions only to the extent the provisions of the
treaty are beneficial to the assessee. Even though
the assessee was covered by the scopeof thelndia-
USDTAA, so far astax creditsin respect of state
taxes paid for in the US are concerned, the
provisions of section 91 of theAct, being beneficial
to the assessee would apply. Since section 91 of
the Act does not discriminate between state and
federal taxes, and in effect providesfor both these
types of income taxes to be taken into account for
the purpose of tax credits against Indian income
tax liability, the assesseeisentitled to tax creditsin
respect of state income taxes paid abroad.
Accordingly, the plea of the assessee in respect of
credit for the state taxes paid is allowed.

Shri Akulu Nagaraj Gupta Subbaraju

44 86 taxmann.com 38 (Bang)
Assessment Year: 2005-06 to 2009-10
Order Dated: 31% August, 2017

Basic Facts

The assessee had borrowed from KSFC to acquire
a house property at higher rate of interest and
subsequently the assessee borrowed from SBI at
lower rate of interest to repay theloan from KSFC
andto spend for thealteration, furnishing, cabling,
networking civil work and partition, etc. as per the
requirement of the tenant. The AO disallowed the
interest paid to SBI on the basis that the assessee
has not utilized the loan for the purpose of
construction and repair of the house. The CIT(A)
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Tribunal News

upheld the order of the AO. Aggrieved, assessee
appealed before the ITAT.

Issue

Whether the interest paid on loan taken from
SBI to repay the loan from KSFC be allowed
under section 24(b)?

Held

TheHon'bleI TAT heldthat the claim of the assessee
that theloan from SBI isfor repayment of housing
loan earlier borrowed from KSFC is not disputed
by the AO in the assessment order. On the basi s of
the decision cited by the assesseeinthe case of Sunil
Kumar Agarwal, the ITAT held that interest on
subsequent loanto repay theearlier housing loanis
allowable on the condition that the assessee hasto
establish that the subsequent loan is to repay the
earlier housing loan and such deduction oninterest
isallowableonly to the extent of interest on earlier
loan used for acquiring or constructing the housing
property and not on the unpaid interest on such
earlier housing loan or subsequent housing loan to
repay the earlier housing loan. Thus, the ITAT
directedthe CIT(A) to adjudicate the matter afresh
for all the five assessment years.

Future Cor porate Resour ces Limited
vs.DCIT85 taxmann.com 190 (M um)

45 Assessment Year: 2011-12 Order Dated:
26" July, 2017

Basic Facts

During assessment proceedings, the AO noticed
that the assessee was holding investments at the
beginning of the year and at the end of the year,
income from which does not or was not forming
part of total income. Therefore, the assessee was
asked to furnishthedetailsof hisinvestment andto

show causeasto why disallowance u/s 14A should
not be made in accordance with the provisions of
Rule8D. In responseto the show cause notice, the
assessee submitted that it has made investmentsin
various subsidiary companiesasapromoter and a so
as part of strategic investment but not to earn
dividendincome. The AO took aview that company
cannot earndividend without incurring expenditure
and thus disallowed 0.5% of average value of
investments u/s 14A r.w.r. 8D of IT Rules, 1962.
The CIT(A) confirmed the said disallowance.
Aggrieved, the assessee preferred an appeal before
the ITAT.

Issue

Whether section 14A disallowance can be
attr acted when assesseehasmadeinvestment in
subsidiary asa promoter?

Held

TheHon' bleI TAT held that the sum and substance
of theargument of the assesseeisthat thereshal be
no disallowance u/s 14A towards expenditure as
its investments are strategic investments in group
companies and a so the shares are held by way of
amalgamation. If at all any disallowance is
warranted, then the computation made by the AO
by taking market value of shares held by
amal gamation needs to be corrected. The ITAT
relying on the decision of Godrej and Boyce Mfg.
Co. Ltd. held that disallowance u/s 14A r.w.r. 8D
isapplicable, themoment assesseei s having exempt
income. On factsthe Tribunal held that the assesse
had investmentsnot only in subsidiariesbut alsoin
mutual funds and hence concluded that assessee
failedto proveitsclaimthat it had investmentsonly
in subsidiary companies as strategic investment.
Further, thel TAT noted that theAO hasdisallowed
an amount which exceeds exempt incomeand held
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that disallowance u/s 14A cannot exceed the
exemptincomeearned. Thus, thel TAT directed the
AO to restrict disallowance u/s 14A to the extent
of exempt income earned by the assessee.
Resultantly, the appeal was partially allowed.

M/s. Tavant TechnologiesIndia Pvt Ltd
vs. DCIT83 taxmann.com 105 (Bang)

46 Assessment Year: 2008-09 Order Dated:
31% May, 2017

Basic Facts

Theassessee had clai med the adjustment on account
of under-utilisation of capacity due to business
recession and unavoidable circumstances. Further
it was contended that cost of employees and cost
of rental due to under utilisation of capacity was
also required to be considered for adjustment. But
it was submitted by the assessee that it was not
feasiblefor theassesseeto give all thedetail sof the
comparable companies regarding capacity
utilization. The TPO had not given the adjustment
of under-utilisation of capacity.

Issue

Whether adjustment on account of capacity
utilization could be disallowed in absence of
adequateinformation?

Held

The Hon’ble ITAT held that the assessee has not
giventheproper detailsaswell asevidencesto show
thelevel of capacity of utilization of the assesseeas
well as comparable companies. The assessee had
submitted that it wasnot feasiblefor the assesseeto
give al the details of the comparable companies
regarding utilisation. The ITAT hence did not find
any merits in assessee’s case when the assessee
failed to producethe rel evant detail sregarding the

Tribunal News

level of capacity utilization of each and every
comparable company in comparison to the
assessee’s capacity utilization. The Tribunal
therefore in absence of necessary details and
evidence rejected the ground of appeal.

DCIT Vs. Ochoa Laboratories Ltd 85
taxmann.com 168 (DEL) Assessment

47 Year: 2007-08. Order dated: 25"
August,2017

Basic Facts

The assessee was engaged in the busi ness of trading
of pharmaceutical products. During theyear under
cong deration, theassessee had claimed depreciation
on UPS, rack, switch and battery@ 60%
considering the same as computer. The A.O. had
disallowed on the basis that the same do not form
part of computer peripheralsand hence areéligible
for depreciation @15% falling intheblock of Plant
& Machinery. On appeal, the assesseerelied onthe
decision of the Hon'ble Delhi High Court in the
case of BSES Yamuna Powers Ltd. (40
taxmann.com 108). However, the CIT(A) upheld
the order of the AO relying on the decision of the
Delhi ITAT inthecaseof NestleIndiaLtd. (27 SOT
9) Aggrieved, the assessee preferred an appeal
before the ITAT.

Issue

Whether UPS, rack, switch and battery being
computer peripheralsform an integral part of
the computer system and therefore eligible for
depreciation @60% ?

Held

Before the Hon'ble ITAT, the Ld. Counsd of
assessee relied on the decision of the Delhi ITAT
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inthe case of Steel Authority of India(SAIL) where
depreciation @60% was allowed on computer
peripheras. The ITAT held that the Tribunal’s
judgement relied by the CIT(A) inthecase of Nestle
IndiaLtd. (supra) was very old as compared to the
decision of Hon' bleDelhi HC relied by the assessee
in the case of BSES Yamuna Powers Ltd. The
Tribunal in case of SAIL held that computer
peripheras such as UPS system/inverters are
essentially part of computer system and computers
in the modern age cannot work independently
without these basic peripherals. Therefore,
respectfully following the ITAT's decision in the
case of SAIL, ITAT reversed the CIT(A)'s order
holding that the given items were entitled to
depreciation @ 60% applicable to computers.
Accordingly the cross objection of the assesseewas
allowed.

ACIT Vs. Sunil Shinde85 taxmann.com

297(Bang)
48 Assessment Year : 2011-12 Or der dated:
31% August, 2017

Basic Facts

Theassessee was an employee of Fidelity Business
Services India Pvt. Ltd. He was transferred to
Fidelity, USA. Intherelevant year, the assesseewas
present in India for more than 182 days and
therefore the assessee was an ordinary resident in
India. The assessee filed return of income and
claimed credit for federd tax amount asrelief under
section 90 read with provisionsof Indo- USDTAA.
The AO has considered the Federal Tax withheld
in USA asabenefit and added the sameto thetotal
incomeof the assessee. The CIT(A) confirmed the
said order. Aggrieved, the assessee preferred an
appeal before the ITAT.

Issue

Whether federal tax withheld in USA should be
added to the total income of the assessee?

Held

Based onthe M adhyaPradesh High Court decision
in case of CIT V Yawar Rashid 218 ITR 699
whereinit was held section 5(1)(c) makesclear that
what isactual incomeaccruesor arisesfromoutside
Indiashall becounted, i .e. thegrossincomein clause
(c) isnot to be counted but actual incomewhichis
received at the hands of the assesseeisto be counted.
Accordingly the Hon'ble ITAT held that as per
Section 5(1)(c), grossing up of income is not
required and only net income after TDS is to be
taxedinIndiabut for granting the benefit of federal
tax withheldin USA, the same hasto be quantified
asper Article25of thelndo USA DTAA. Thel TAT
set aside the Order of CIT(A) and remanded the
issue to go back to AO’s file for a fresh decision
with a direction that the tax withheld in USA
(Federal and state tax) should not be added back to
guantify the income taxable in India. Further, the
ITAT held that after providing the assessee with
adequate opportunity of being heard, amount of
foreign tax credit needs to be quantified afresh as
per Article 25 of Indo-USA DTAA because such
credit cannot exceed that part of income tax (as
computed before the deduction is given) whichis
attributableto income taxed which may betaxed in
United States. Thus, the appeal was allowed for
statistical purposes.

ooo
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Unreported Judgements

CA. Sanjay R. Shah
sarshah@deloitte.com

In thisissue we are giving gist of Hon’ ble Rajkot
Bench of ITAT decision in the case of Ajanta
Manufacturing Ltd. wherein the Hon’ ble Tribunal
decided following issuesin favour of assessee.

i)  Whether Excise Duty / VAT incentive on sale
and purchase are capital receipt not chargeable
to tax or revenue receipt ; and

i) Whether A.O. is empowered to make
adjustment in the book profits relating to
incentive by way of subsidy being capital
receipt in naturefor computing book profit u/s
115JB of the Act.

Sincethe second issue is moreimportant, we have
discussed factsrelating to second issuein the Gist.

We hope the readers would find the same useful.

In the Income Tax Appellate Tribunal
Rajkot Bench, Rajkot

(Conducted Through E-Court at Ahmedabad)

Before Shri Mahavir Prasad,
Judicial M ember

and
Shri Manish Borad, Accountant Member

ITA Nos. 263 & 264/Rjt/2013
Asst. Years : 2008-09 & 2009-10

ACIT Vs M/sAjantaMfg. Ltd.

Circle-1 Orpat Industrial Estate

Rajkot Rajkot Morbi Highway
Morbi, Dist. Rajkot
PAN : AAECA6115B

(Applicant)  (Responent)
Revenue by :  Shri Yogesh Pandey, CIT, DR
Assesseeby:  Shri Vima Desai, AR

Date of Hearing: 15/05/2017
Date of Pronouncement : 03/08/2017

Gig Only
From perusal of the grounds raised for A.Y's
2008-09 and 2009- 10, following two common
issues are raised by Revenue :-

)] Whether Excise Duty/VAT incentiveon
saleand purchase are capital receipt not
chargeable to tax or Revenuereceipt ;

i)  Whether learned A.O. isempowered to
make adjustment in the books profits
relating to incentive by way of subsidy
being capital receipt in nature for
computing book profit u/s 115JB of the
Act.

Sincedecision relating to secondissueismore
important, facts and contentions relating to it
arediscussed hereinafter.

Brief factsrelatingtothisissuearethat for A.Y.
2008-09in the audited financial statement for
Excise Duty and Sales Tax incentivereceived
were shownintheprofit and loss accounts and
MAT calculated u/s 115JB of the Act on the
book profit even though, assessee at a later
stage during the course of assessment
proceedings, revised/corrected computati on of
book profit u/s 115JB of the Act wherein
Excise/VAT incentive on sales and VAT
incentive purchases were reduced from net
profit being capital receipt wrongly shownin
the profit and loss accounts. However, A.O.
did not accept the revised working of book
profit and assessed book profit as shown in
the Audited Financial Statement. Whereasin
A.Y. 2009-10 the Sales Tax and Excise Duty
incentive were directly added to the capital
reserve and there was no effect in the profit
and loss accounts, but A.O. while finalizing
the assessment, added impugned capita recel pt
to the book profit for calculating MAT u/s
115JB of the Act. When the issues came up
before the CIT(A), he decided in favour of
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asesseewithadirectionto cd culatebook profit
after excluding thecapital receiptinthenature
of Excise/VAT incentive and Excise Duty
exemption in case they are shown in the
Audited profit and loss account in A.Y. 2008-
09 and deleted the addition for A.Y. 2009-10.

The Learned DR contended that the order
passed by the CIT(A) infavour of the assessee
isagainst theprovisions of law and contended
asunder :

i) The decision of the CIT(A) to change
the net profit as approved by the auditor
in the profit and loss account as laid
before the company in its AGM is
incorrect.

i) CIT(A) has incorrectly applied
Accounting Standard-12 (AS-12) in
holding that the crediting of government
subsidies to the profit and loss account
instead of capital reserveis not correct
intermsof AS-12.

i)  Crediting of government subsidies to
profit and loss account is mandated by
section 349(2) of the Companies Act.
Therefore, itisimpossibleto say that the
assessee adopted anincorrect accounting
policy while constructing the profit and
loss account under part-11 of Schedule-
V1 of the CompaniesAct.

iv)  Forimmediateearlier A.Y. 2008-09, the
profit andloss account submitted by the
assesseeincludes government subsidies
in the net profit. Assessee cannot have
different accounting policy of crediting
profit and | ass account with government
subsidieswhile preparing the profit and
loss account and crediting the capital
reserve while determining the book
profit u/s 115JB (2) of the Act.

v)  Theprofit & lossaccount itself and the
accounting policy, accounting standard
& method and rate of depreciation in
determining the net profit under
CompaniesAct should be the same as
they are while determining book profit
uw/'s 115JB. Thereis no reference to the
determination by the A.O. of the

correctness of the method and rate of
depreciation indetermining the net profit
under CompaniesAct. Herelied on the
decision CIT v/isHCL Comnet Systems
& ServicesLtd. 305ITR 409 (SC) and
ApolloTyresLtd. v/sCIT 2551TR273.

The assessee submitted that the pleas of the
learned DR failsfor A.Y. 2009-10 becausein
this year ,the learned A.O. himself has
disturbed the book profit and added the
impugned capital receipt to the book profit so
asto calculate MAT u/s1153B of theAct. The
Tribunal after considering rival submissions
held as under :

“19. Wehave heard therival contention and
perused the record placed before us.
Examining the ground raised by
Revenue referred above for both the
assessment year inlight of our decision
that Excise Duty incentive, excise duty
refund and sales tax, refund/exemption
benefit are capital receipt in natureand
not chargeable to tax, we find that the
genesis of the issues raised in these
grounds are linked to the book profit
showninthe audited financial statement
prepared as per Schedule-VI of the
Company Act. For FY. 2007-08 the
impugned capital receipt have been
shown in the profit and loss accounts
even though they were not chargeable
to tax which resulted in escalating the
book profit. During the assessment
proceedings for A.Y. 2008-09, assessee
corrected its mistake by filing revised
computation of book profit and
submitted that impugned capital receipts
whichwereactually required to be added
tothecapital reserve have beenwrongly
shown in the profit and loss account.
However, A.O. ignored this submission
and took the basis of net profit shownin
the audited profit and loss accounts for
calculating MAT u/s 115JB of the Act.

20. Whereas for assessment year 2009-10
even when the impugned capital receipt

@Ahmedabad Chartered Accountants Journal | Novemer, 2017



which were not chargeable to tax and
were shown under the head capital
reserve in the balance sheet still A.O.
while computing the book profit added
theimpugned capital receipt in order to
calculatebook profit w/s115JB of the Act.

21. Regarding the issue whether A.O. is
empowered to disturb book profit shown
in the audited profit and loss accounts
prepared as per Schedule-VI of the
Company Act for calculating book
profit, detailed submission has been
made by Ld. DR relying on various
judgment but they were limited only for
A.Y. 2008-09 and during the course of
hearing Ld. DR conceded that heis not
against the“ Ld. CIT (A)” findings for
A.Y. 2009-10. Therefore, asfar as2009-
10 is concerned Ld. DR has no
objection to the findings of “ Ld.
CIT(A)” , hencetheissuefor A.Y. 2009-
10 reachesto thefinality.

22. Asregardstoassessment year 2008-09,
we observethat “ Ld. CIT(A)” directed
the A.O. to reduce impugned capital
receipt from the net profit shown in the
audited profit and loss accounts and to
calculate MAT u/s 115J of the Act on
the remaining amount by observing as
followsin hisappellate order:

“ Thefirst issueto be decided isasto whether
incentives received by the appellant should
formpart of the book profit intermsof section
115JB of the Act or not. Secondly, in caseitis
held that the incentives received by the
appellant have been wrongly / inadvertently
credited to the P& L A/c instead of crediting
the same to the “ Capital Reserve’ , the issue
that needsto be dealt withisasto whether AO
is well within his jurisdiction to make the
necessary adjustment in the ‘Net Profit’ for
computing book profit u/s 115JB of the Act.

So far as the first issue is concerned, the
computation of book profit u/s 115JB is a
separate code by itself. Section 115JB (2)
mandates the preparation of the profit & Loss

Unreported Judgements

Alcinaccordancewith the Provisionsof Parts
I1 & 111 of Schedule—VI to the CompaniesAct,
1956. As per the 1% proviso to section 115JB,
thefurther requirement isthat while preparing
the accounts it should be ensured that
accounting policies and accounting standard
etc., adopted for preparing the accounts shall

be the same as per the accounts laid down
before the company in its annual general

meeting in accordance with the provisions of
section 210 of the Companies Act, 1956. The
starting point for computation of book profit
u/s 115JB is ‘net profit’ as per P&L Alc
computed in accordance with the provisions
of Parts Il & Il of Schedule — VI to the
CompaniesAct, 1956. Such net profit issubject
to necessary adjustmentsas prescribed in the
Explanationto section 115JBitself. The moot
guestion that needsto be decided inthe present
caseiswhether Partsll & 111 of Schedule—VI

of the Companies Act permit the exclusion of
the incentives received by the appellant from
the Profit & Loss A/c or not.

As per Part Il of Schedule — VI of the
CompaniesAct, 1956, theexpression‘ Capital
Reserve” shall not include any amount
regarded as free for distribution through the
profit and loss account; and the expression
‘revenuereserve shall mean any reserve other
than a capital reserve, Therefore, if anitemof
receipt is required to be credited to ‘ Capital
Reserve whichisnot availablefor distribution
through the profit and loss account, and the
same has not been credited to ‘Capital

Reserve’ and hasinstead been credited to P& L
Alc, this would amount to preparation of
accounts which are not in accordance with
Parts I1/ 111 of the Companies Act. It is the
contention of the appellant that incentives /
subsidy received from the government should
have been credited to * capital Reserve’ only!”

Thelearned CIT then referring to section 211
(3A) of the Companies Act and also referring
AS-12 held that the profit and loss account as
per Companies Act is to be prepared in
accordance with the various accounting

@ Ahmedabad Chartered Accountants Journal | November, 2017 413



Unreported Judgements

standardsissued by ICAI. Theprovisotosection
115JB of the Act also makes it mandatory for
accounts to be complied with the accounting
standards. It is submitted that the appellant
company has rectified the mistake and
transferred the amount received as subsidy as
capital reservein the year ended on 31/3/2009
and tothat extent free reserve has been reduced.
Considering the above, CIT(A) held that
government subsidy/incentive received by the
appd lant should have been credited to capita
reserveinstead of profit and |oss account.

The next issue, the CIT(A) decided was asto
whether net profit asper profit and | ossaccount
which is not prepared in accordance with
provisions of parts|l & 111 of Schedule-V1 of
the Companies Act can be suitably adjusted
by A.O. for book profit u/s115JB. The CIT(A)
in this regard distinguished the decision of
Hon'’ ble Supreme Court in the case of Apollo
TyresLtd. and observed that thisdecision was
giveninthe context of section 115J of theAct,
wherein the requirement of compliance with
the accounting standards as mandated u/s
115JB intermsof first proviso was not on the
statute. He held that there arelarge number of
cases wherein it has been held that A.,O. has
the power to rework book profit u/s 115JB of
theAct by recasting the accountsto makethem
compliancewith Partsll & 111 of the Schedule-
VI of the Companies Act. He relied on the
decisions of Bombay High Court in the case
of Veekaylal Investment Co. 2491TR597 and
the Hon’ ble Supreme Court decision in the
case of DCIT v/s Bombay Diamond Co. Ltd.
33 DTR 59 in thisregard. He aso relied on
the decision of ITAT Special Bench,
Hyderabad in the case of Rain Commodities
Ltd. v/sDCIT 40 SOT 265, Jaipur ITAT in
the case of Shree Cement Ltd. in ITA No.
614/615 / 2010 and Mumbai Tribunal in the
caseof Sumer BuildersPvt. Ltd. v/sDCIT in
ITA No. 2512, 2513 and 2514 of 2009 decided
on 13/1/2012 which clearly held that whenthe
capital gain/ profit on sale of investmentsare
directly credited to capital reserve, A.O. is
empowered to make necessary adjustment for
computation of book profit since accountsare

not in accordancewiththeParts1| & 111 of the
Schedule-VI of the Companies Act.
Considering theentirefactsand circumstances
of the case, CIT(A) held that crediting the
incentives by way of subsidy from the
government to the profit & lossaccount instead
of capitd reservesintermsof AS-12, hasmade
the accounts so prepared not in accordance
with Partsll & 111 of Schedule-VI and therefore
A.O. is empowered to make necessary
adjustment in the book profit to be computed
u/s115J3B by excluding the amount of subsidy
soreceived whichisheldtobeacapitd recept.

The Tribunal ultimately confirmed above
findings of CIT(A) and held vide para 23 as
under :

“ 23.Wethereforeinthe givenfactsand circumstance

24,

of thecaseareof theviewthat A.O. isduty bound
tocomputethecorrectincomeaswel | ascorrect
book profitin order to calculatethetax liability
of the assessee. In casethereisamisake onthe
part of person preparing financial statement in
showing particular receipt as Revenue even
thoughthey are capital receipt not chargeabl eto
tax, then the assessee could not be denied the
benefit of reducing the book profit to that extent
because correct minimum alternative tax is to
be calculated. We further find no force in the
contention of Ld.DR comparing thefactsof the
caseinthesetwo appeal swiththose adjudi cated
by Hon'ble Apex Court. In the case of Apallo
Tyresv/sCIT (supra) it washeld that A.O. cannot
disturb the profit and loss account which have
been correctly prepared as per Schedule-VI of
the Company Act. However for AY. 2008-09
there was a evident mistake in preparation of
profit andlossaccount becausethe capital receipt
whichwererequired to be shownunder thehhead
capital reservewerewrongly shownintheprofit
and | oss accounts. e therefore find no reason
tointerfereinthefindingsof “ Ld. CIT (A)” for
A.Y. 2009-10 and uphold the same. In the result
grounds No.2 and 3 raised by the Revenue in
A.Ys 2008-09 and 2009-10 are dismissed.

In the result appeal of the Revenue is
dismissed” .

ggdno
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CA. Kaushik D. Shah
dshahco@gmail.com.

Expenditureincurred for increasein
authorized capital.

Issue:-

Whether expenditure incurred for increase in
authorized capital can be claimed as revenue
expenditure?

Propostion:-

When expenditure incurred for increase in
authorized capital it can be claimed as revenue
expenditure asthereisno flow of additiona funds
to the company on account of increase in equity
capitd, it hasnot resulted inavailability of additiona
funds in the hands of the company and as such as
per the decision of their [ordships of Supreme Court
in the case of India Cement 60 ITR 52 when
expenditureis incurred for obtaining share capital
can only betreated as capital expenditure.

View in favour of the Proposition:-

It is submitted that if the authorized capital is
increased for the purpose of expansion of business
and meeting the need for working capital fundsfor
the company. The expenditure so incurred has to
betreated as revenue expenditure.

Why increase in authorized capital should not be
disallowed ascapitd expenditure. Inthisconnection
we humbly submit as under:

a) InCIT v.Kisenchand Chellaram (India) P.
Ltd. [1981] 130 ITR 385, the Madras High
Court took the view that the assessee paid fees
for raising the capital of the company to the
Registrar of Companies and claimed the
amount paid as a revenue expenditure which

b)

was negative by the Income-tax Officer, but it
was allowed by the Appellate Assistant
Commissioner and the samewas upheld by the
Tribunal. On a reference, the court held that
without capital acompany cannot carry on its
business and hence the expenses incurred for
increasing the capital were bound up with the
functioning and financing of thebusiness. Itis
clear from the pronouncement of the Supreme
CourtinIndiaCementsLtd.v.CIT thatitis
the nature or character of the expenditure that
determines the allowability. Just as the
expenditure on money borrowed for a capital
purposedid not affect the allowance, similarly,
the fact that the expenditure contributed to the
increasein capital should not makeadifference
toitsallowability, if it wasotherwisenot capital
expenditure. Accordingly, the assessee'sclaim
for deduction was allowable.

InWarner Hindustan L td.v. CI T [1988] 171
I TR 224 (AP), their Lordshipsdissenting from
the view expressed by the Bombay High Court,
the Himachal Pradesh High Court and the Delhi
High Court, agreed withtheview of theMadras
High Court and made a, reference to the
decision of the Supreme Court giveninEmpire
Jute Co. Ltd. v. CIT [1980] 124 ITR 1. It
was held that amount was spent by the assessee
by way of fees to the Register of Companies
for increasing its authorised capital. The
increase in the authorised capital does not by
itself result in expending the capitd base or the
fixed capital company. This expenditure is
more in the nature of expenditure laid out for
facilitating the assessee’s operations and to
enableittocarry onitsbusnessmoreefficiently
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and profitably. This was done with aview to
facilitate a better conduct of the assessee’'s
business. We may again point out that by
merely obta ning an authorization for increasing
the authorised capital, the fixed capital of the
company was not enhanced or enlarged. Inthis
connection, we may refer to the annual report
of the assesseefor theyear 1972, which shows
that while the authorised capital rosefrom Rs.
1.5 croresinthe previous year to Rs. 3 crores
in this year, the issued and subscribed capital
remained the same at Rs. 30 lakhs (5% non-
cumulative redeemable preference shares of
Rs. 10 each) and Rs. 98 lakhs (enquiry shares
of Rs. 10 each fully paid-up). This aspect
shows that on account of the increase in the
authorised capital, the fixed capital or share
capital of the company remained
unaltered. Similarly, in Hindustan Machine
Tools Ltd. (No. 3) v. CIT [1989] 175 ITR
220 (Kar), a sum of Rs. 75,600 incurred by
way of filing fee paid to the Registrar of
Companiesin respect of enhancement of the
authorized share capital of the company was
held deductible as revenue expenditure.

We would liketo refer to the decision of Supreme
Courtin Brookebond IndiaLtd.Vs. CIT (1997)
2251 TR 798, 801 which had indicated apossible
exception in cases where such expansion was for
purposes of meeting the need for working funds of
the assessee company. It isrespectfully submitted
that the authorized capital is increased for the
expansion of business for meeting the need of
working funds of the company.

With the above facts and the cases being quoted
wecould seethat itisall about interpretationswhich
have been different of different high courts. Some
relied onthe earlier judgmentsand some based their
opinion based upon the definitions that have come
up overtime of what exactly iscapital expenditure.
Every case had to be decided on its own canvass

keeping in mind the broad picture of the whole
operation in respect of which the expenditure has
been incurred. The decided cases have, from time
to time, evolved various tests for distinguishing
between capitd and revenue expenditure but notest
is paramount or conclusive. There is no all-
embracing formula which can provide a ready
solution to the problem; no touchstone has been
devised. Every case has to be decided on its own
factskeeping in mind the broad picture of thewhole
operation in respect of which the expenditure has
been incurred. The treatment that practitioners
generally carry onisof the mgority judgmentsi.e.
treating this particular fee as capital expenditure
relying on high-profile judgments and probably
saving the assessees from going deep into further
litigationsin thefuture.

Without prejudiceit is respectfully submitted that
by chance if your honour decides to disallow the
expenditurein question then please consider all ow-
ability of deduction u/s. 35D of the I.T. Act 1961.

View against the Proposition:

The Hon’ ble Supreme Court of India has in the
case of Brooke Bond India Ltd. [225 (ITR) 798]
held as under:

“Though theincreasein capital resultsinexpansion
of the capita base of the company andincidentally
that would helpin the busi ness of the company and
may al o hel pinprofit making, the expensesincurred
in that connection still retains the character of a
capital expendituresincetheexpenditureisdirectly
related to the expansion of the capital base of the
company. Hence, expenditure incurred is capital
expenditure”

Judgment has a possible exception where such
increase of capital isfor expansion of Business.Itis
al so pertinent to mention herethat, it hasbeen held
by judicial decisions that any increase in the
authorized share capital has an enduring benefit to
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the assessee and therefore the expenditure is of a
capital naturerather than that of revenue, reliance
is placed upon the following decisions:

- Vazir Sultan Tobacco Co. Ltd. Vs. CIT[1998]
174 1TR 689

- Metro General CreditsLtd. Vs. CIT[1996] 80
ITR 415

- Punjab State Industrial Development
Corporation Vs. CIT[1997] 225 ITR 792

- Mohan MeakinBrowerics Ltd. Vs. CIT[1979]
117 ITR 505

Summation:

In CIT v. KisenchandChellaram (India) P. L td.
[1981] 1301 TR 385, the Madras High Court took
the view that the assessee paid fees for raising the
capital of the company to the Registrar of
Companies and claimed the amount paid as a
revenue expenditure which was negative by the
Income-tax Officer, but it was allowed by the
Appellate Assistant Commissioner and the same
was upheld by the Tribunal. On a reference, the
court held that without capital a company cannot
carry on its business and hence the expenses
incurred for increasing the capital were bound up
with the functioning and financing of the business.
. Itisclear fromthe pronouncement of the Supreme
CourtinIndia CementsLtd. v. CIT that it isthe
nature or character of the expenditure that
determinestheallowability. Just asthe expenditure
on money borrowed for a capital purpose did not
affect the allowance, similarly, the fact that the
expenditure contributed to the increase in capital
should not make adifferencetoitsallowability, if it
was otherwi se not capital expenditure. Accordingly,
the assessee’s claim for deduction wasallowable. In
Warner Hindustan Ltd. v. CIT [1988] 171 ITR
224 (AP), their Lordshipsdissenting from theview
expressed by the Bombay High Court, the Himacha
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Pradesh High Court and the Delhi High Court,
agreed with the view of the Madras High Court
and made a, referenceto the deci sion of the Supreme
CourtgiveninEmpireJuteCo. Ltd.v. CIT [1980]
124 1TR 1. It was held that amount was spent by
the assessee by way of fees to the Register of
Companiesfor increas ngitsauthorized capitd. The
increasein the authorized capital doesnot by itself
result in expending the capital base or the fixed
capital company. This expenditureis more in the
nature of expenditure laid out for facilitating the
assessee’ soperationsand to enableit to carry onits
business more efficiently and profitably. This was
done with a view to facilitate a better conduct of
the assessee’s business. We may again point out
that by merely obtaining an authorization for
increasing the authorized capital, the fixed capital
of the company was not enhanced or enlarged. In
this connection, we may refer to the annual report
of the assesseefor theyear 1972, which showsthat
whilethe authorized capital rosefromRs. 1.5 crores
inthe previousyear to Rs. 3 croresinthisyear, the
issued and subscribed capital remained the sameat
Rs. 30 lakhs (5% non-cumulative redeemable
preference shares of Rs. 10 each) and Rs. 98 lakhs
(enquiry shares of Rs. 10 each fully paid-up). This
aspect shows that on account of theincreaseinthe
authorized capital, thefixed capital or share capital
of the company remained unaltered. Similarly,
in Hindustan MachineToolsLtd. (No.3)v.CIT
[1989] 175 ITR 220 (Kar), a sum of Rs. 75,600
incurred by way of filing fee paid to the Registrar
of Companies in respect of enhancement of the
authorized share capital of the company was held
deductible as revenue expenditure.

It is submitted that the principle of Capital vs.
revenue in-connection with expenditure incurred
on equity shareisvery clear. If company increases
authorized capital or issues shares including right
shares as held by Supreme Court in India Cement
the expenditureincurred hasto betreated as capital
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expenditure. However, different situation arise
when company issues or company incurres
expenditure on buy back of shares it does not
obtained any advantage of enduring nature as
company does not receive any funds whatsoever
and hence, the expenditure has to be treated as
revenue expenditure. The payment is made as a
normal business activity in order to maintain good
and cordial relationship with the share holdersand
at the same time safeguarding the interest of
existence share holders. Thus, it is an expenditure
incurred wholly and exclusively for the purpose of
business and should be allowed as business
expenditure.

Further, itissubmitted that Bombay BurmaTrading
Corporation Ltd. vs. CIT 145ITR 793 (Bom), the
Bombay High Court hasheld that expensesonissue
of Bonus Shares are allowable as revenue
expenditure on the ground that :

“expenses cannot be said to have been
incurred for the purposes of raising any
additional capitd. Theseareexpenseswhich
have been incurred in the normal course of
businessand merely because the printing was
donein connection with bonus shares or the
stationery was utilized probably for printing
inoneway or other, related to the declaration
of bonus shares, it isnot necessary for usto

treat these expenses as being of a capital
nature.”

The Hon. Supreme Court in the case of CIT vs.
General Insurance Corporation 286 ITR 232 held
that expenses by way of stamp duty and registration
of issue of bonus shares is revenue expenditure.
Though this expenses are incurred in-connection
withthe capital base of the A ssessee Company. The
Apex Court heldthat sincethereisnoflow of hands
of increaseinthe capital employed it cannot besaid
that the company had acquired benefit or advantage
of enduing nature.

It would be interesting to note that the decision of
Supreme Court in the case of Brooke Bond India
Ltd. V. CIT (1917) 225 ITR 798 and Punjab State
Industrial Development Corporation Ltd. vs. CIT
[1997] 2251 TR 792 aredistinguishablejudgements
as these cases related to the issue of fresh shares
which led to an inflow of fresh funds into the
company which expense or edds to its capital
employedinthe Company resultingintheexpansion
of its profit making apparatus. The expenditure
incurred for the purpose of increasing the company

sharecapital buy theissue of fresh shareswould be
treated as capital expenditureasheldinthiscases.

ggn
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Advocate Tushar Hemani —

tusharhemani @gmail.com | S & |

Gujarat High Court lays down important
Principles of Law under the VAT Act which
can also be useful under thelncome Tax Act.

Futura CeramicsPvt. Ltd. Vs. Stateof Gujarat
(SCA No. 6500 of 2012, dated 20th December,
2012)

XXX...

The petitioner has challenged the impugned order
passed in re-assessment proceedingsontheground
that only on the basis of show cause notice issued
by the Excise Department, additions are made.
Counsel submitted that this would be wholly
impermissible. On the other hand, Department has
contended that the order isapped ableand thisCourt
therefore, should not interfered at thisstage in the
present case.

We may reproduce entire order of re-assessment
whichis rather brief and reads as under :-

“Theregular assessment under section 34 of Gujarat
Value Added Tax Act of the Trader is completed
on 2/6/2009. At place of business of Trader is of
Trader Inspection of place was held on 17/1/2008
by Directorate General of Central Excise
Department, Ahmedabad. Regarding this
inspection show cause notice was given vide No.
F. No. DGCEI/AZU/12 (4) 131/2008-09 dated
19.10.2010. Show cause notice in inquiry and
statement obtained in context of inquiry and on
perusing evidences, in assessment year 2006-07 you
have shown Rs. 5,97,82,816/= sell lessin turnover
of total taxable sell. In this regard on 12/3/2010
Show Cause Notice was given to you. Regarding
above Show Cause Notice your written submission
dated 23/3/2012 consdered. Inyour caseat thetime
of assessment in taxable turnover of sell turnover
stated in above show cause is not included.
Therefore, from here by taking decision of re-
assessment under Section 35 of the Gujarat Value

Added Tax order is passed. Order of assessment
and notice of demand to be served to Trader.”

From the above, it can be seen that the assessment
which wasprevioudy concluded wasre-opened on
the premise that during the Excise raid, it was
revealed that the petitioner had clandestinely
removed goods without payment of excise duty.
The Sales Tax Department, therefore, formed a
belief that the value of goods plus excise duty
evaded should form part of the turnover of the
assessee for the purpose of tax under the Value
Added Tax Act.

It may be that the raid carried out by the Excise
duty and the material collected during such
proceedings culminating into issuance of a Show
Cause Notice for recovery of unpaid excise duty
and penalty in a given case sufficient to re-open
previoudy closed assessment. Inthiscase, however,
we are not called upon to judge this issue and
would therefore not give any definite opinion. The
guestion, however, iswhether onamere show cause
issued by the Excise Department, the Sales tax
Department can make additionsfor the purpose of
collecting tax under the Gujarat Value Added Tax
Act without any further inquiry. If the Assistant
Commissioner of Commercial Tax hasutilized the
material collected by the Excise Department;
including the statements of the petitioner and other
relevant witnesses and had cometo an independent
opinionthat there wasinfact evasion of excise duty
by clandestine removal of goods, he would have
been justified in making additions for the purpose
of VAT Act. In the present case, however, no such
exercise was undertaken. All that the Assessing
Officer did was to rely on the show cause notice
issued by the Excise Department. Nowhere did he
concludethat therewasacase of clandestineremoval
of goods without payment of tax under the VAT
Act. Merely becausethe Excise Department issued
a show cause notice, that cannot be aground to
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presume and conclude that there was evasion of
excise duty implying thereby that there was also
evasion of tax under the VAT Act. Itisnot eventhe
case of the Department that such show causenotice
proceedings has culminated into any final order
against the petitioner. We wonder what would
happen to the order of re-assessment, if ultimately
the Excise Department wereto drop the proceedings
without levying any duty or penalty from the
petitioner. All in al, the Asstt. Commissioner has
actedinamechanica manner and passed fina order
of assessment merdly on the premi sethat the Excise
Department hasissued ashow cause noticealleging
clandestine removal of the goods. Such order,
therefore, cannot be sustained and is accordingly
guashed. When the order is ex facie illegal and
wholly untenable in law, mere availability of
alternative remedy would not preclude us from
interfering at thisstageinawrit petition.

XXX...

Ravi Electronics vs. Asst. Commercial Tax
Commissioner (SCA No. 3832 of 2012, dated
26th December, 2012)

In al these writ petitions, the petitioners have
challenged noticesissued by the competent officer
of the Sales Tax Department of the State of Gujarat
for the purpose of reopening of previously closed
assessments. Such notices are challenged on two
grounds — Firstly, that the same were time barred,
and further that the authority issuing such notices
had no reason to believe that the dealer has
concealed any sales, or purchases, or provided
Inaccurate and incorrect declaration or return. In
other words, the second limb of the argument of
the petitionersisthat the notices for reopening are
invalid for want of necessary satisfaction required
under the law.

We have recorded facts as arising in Special Civil
Application No. 3832 of 2012 for the purpose of
deciding these writ petitions. The petitioner is a
Dealer and duly registered under the Gujarat Value
Added Tax Act, 2003 [“VAT Act” for short]. For
the Financial Year 200304, the petitioner had filed
its return under the then prevailing Gujarat Sales
Tax Act, 1969 [“Sales Tax Act” for short]. Long

thereafter, the Sales Tax Officer issued impugned
noticedated 5th March 2012 indi cating that for the
period between 1st April 2003 to 31st March 2004,
he proposed to reopen the assessment and that
therefore, the petitioner should remain present with
all accounts and documents. In such notice, he
indicated that turnover of Rs. 24.07 lakhs[rounded
off ] had escaped assessment. Though along with
such notice, no reasons why officer intended to
reopen the assessment were supplied, from the
affidavitinreply dated 23rd April 2012 filed by the
respondents, we gather that according to the
authorities, the petitioner had not produced “D”
form either along with returns filed or even
thereafter. This appears to be the principle reason
why the assessment previously farmed is sought to
be reopened.

We may notice that the Sales Tax Act contained
certain provisions permitting reassessment under
certain circumstances. Section 44 of the Act in
particular clothed the Commiss oner with the power
of reassessment when the turnover had escaped
assessment. If such escapement of assessment was
for the reason of the dealer having concealed the
sales or purchases, or any material particulars
relating thereto, or knowingly furnished incorrect
declaration or returns, the limitation for reopening
such assessment was eight years from the end of
the period to which such turnover related. In other
cases, shorter period of limitation of fiveyearswas
prescribed under the said Act. To some of the
provisions pertaining to assessment and
reassessment contained in the Sales Tax Act, we
would advert to at alater stage. At this stage, we
may noticethat the L egislatureframed the Gujarat
ValueAdded Tax Act (“VAT Act” for short) and in
the process, repealed the Gujarat Sales Tax Act,
1969. The Gujarat ValueAdded Tax Act, 2003 was
introduced with effect from 1st April 2006. In the
VAT Act aso, powers of the Commissioner to
carryout reassessment were preserved, however,
with significant changes. Under Section 35 of the
VAT Act, the Commissioner now has the power to
reassess the turnover of any dealer wherehe hasa
reason to believe that the whole, or any part of the
taxable turnover of such dealer has escaped
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assessment, or he has been under assessed, or has
been assessed at aratelower than therate at which
it is assessable, or wrongly been allowed any
deduction therefrom, or wrongly been allowed any
credit. Subsection (2) of Section 35 of the VAT Act,
however, provides that no order shall be made
under subsection (1) after the expiry of five years
fromthe end of theyear in respect of which or part
of which thetax is assessable.

XXX...

The Gujarat Sales Tax Act, 1969 was replaced by
the Gujarat Value Added Tax Act, 2003 with effect
from 1st April 2006. In the VAT Act, Chapter V
pertains to Returns, Payment of Tax, Assessment,
Recovery of Tax and Refund. Here also, similar
provisions have been madefor filing of returnsand
scrutiny of such returns. Section 35 pertains to
turnover escaping assessment and readsas under:”

XXX...

From the aboveit can be seen that in the successor
Act also, provision for reassessment of previously
closed assessment was retained. This, however,
came with significant changes. Firstly, the graded
time limit of eight years for cases of conceal ment
of material particularsetc. andfiveyearsfor rest of
the cases was done away with. Uniformly, for all
casesan outer timelimit of fiveyearswas prescribed.
More importantly, such time limit pertains not for
issuance of noticefor reassessment but for passing
of final order on turnover escaping assessment.

Thecentral questioniswhether such modifiedtime
limit would apply to al cases which were not
instituted by thetimethe SdesTax Act wasrepealed
and the VAT Act was enacted. Section 100 of the
VAT Act provides for “Repeal and Savings’ and
reads as under:

XXX...

Itisundoubtedly truethat the provisions containing
period of limitation are construed as procedura in
nature, and therefore, any changesmadein the statute
regarding theperiod of limitationisordinarily applied
to all pending and future cases. In other words,
amendmentsinthe period of limitationareordinarily
cons dered retrospectivein nature.

Judicial Analysis

In case of C. Begpathuma & Ors. vs. Velasari
Shankaranarayana Kadamboliathaya & Ors.,
reportedin AIR 1965 SC 241, it was observed that
there is no doubt that the law of limitation is a
procedural law and the provisions existing on the
date of the suit would apply toit.

One well recognized exception, however, iswhen
in the earlier statute, as per the previous statutory
provision, acause had become barred by limitation,
the same would not be revived by amendments,
providing for larger period of limitation. In case of
J.P Jani, Income Tax Officer, Circle 1V, Ward G,
Ahmedabad & Anr. vs. Induprasad Devshanker
Bhatt [Supra], the Supreme Court considered the
effect of introduction of Income Tax Act, 1961
replacing the old Income Tax Act, 1922, on the
power of reopening of assessment. When it was
found that such right in the old law was barred by
limitation, introduction of Section 148 of the
Income Tax Act, 1961 providing longer period of
limitation cannot be resorted to for reopening the
assessment. In case of S.SGadgil v. Messrs. Lal &
Company, reported in AIR 1965 SC 171 also, the
Apex Court held that when the period of one year
for issuing notice had expired, subsequent
amendment enlarging the period of limitationwould
not revive the cause.

Statute of limitation is thus ordinarily made
applicablewith retrospective effect to apply tolega
proceedings brought to the Court after the operation
of such amendments, even for causeswhich might
have accrued earlier. In cases where the cause had
become barred by limitation by the time longer
period of limitation is prescribed by amendment
would however not be revived. There would still

be some doubt whether, if the statute provides for
shorter period of limitation by amendment, the same
would have an effect of extinguishing right of action
subsisting onthe date of such amendment. Had this
beenthe only angle, wewould havefurther probed
thelega positioninthisrespect. Inthe present case,
however, the situation is somewhat different. It is
not a simple case of a statutory provision being
amended by a subsequent legislation providing for
a shorter period of limitation, as compared to the
earlier statute. This is a case where the entire
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machinery provision has undergone significant
changes.

To recal, in the Sales Tax Act, 1969, reopening of
assessment was permi ssiblewhen the Commi ssioner
had areasonto believethat any turnover of sales, or
turnover of purchases of goods chargeabletotax has
escaped assessment, or has been under assessed, or
assessed at alower rate. In such cases, if there was
any element of conceal ment of sdes, etc., he could
issueancaticefor reassessment of the escaped turnover
withineight yearsfrom theend of the periodtowhich
such turnover related. In other cases, he could issue
such a notice within five years from the said date
and not later. The entire Sales Tax Act wasrepedled
by the VAT Act. In the VAT Act, provision for
reassessment made significant changes. Under
Section 35(1), reassessment is permissblein cases
of escapement of assessment or under assessment,
or application of lower rate, etc. Subsection (2) of
Section 35 of the VAT Act, however, provides that
no order shall be made under subsection (1) after the
expiry of fiveyearsfromthe end of theyear inrespect
of which or part of which the tax isassessable.

Two significant changesthusintheold Act and the
successor Act are that distinction between the cases
of concealment of particulars, etc. providing for
larger period of eight yearsof limitationandin other
cases of five years was completely done away in
the later Act. Secondly, the point of referencewas
shifted from the issuance of notice within thetime
prescribed to passing of the final order of
reassessment.

Thisisthus not aplain case of period of limitation
being substituted by the successor Act. Thisis a
case where entire machinery isreplaced by anew
provision, making significant changes in the
Legislative approach. We have therefore to
ascertain the legidlative intent to gather to what
extent the previous provision was sought to be
saved. Inthiscontext, oneshall haveto necessarily
rely on and refer to Section 100 of the VAT Act
which makes“Repeal & Savings’ provisions.

Itiswell recognized that upon repeal of the Statute,
all actions pending on the date of repeal do not
survive. To obviate such unpl easant consequences,

the successor statute ordinarily providesfor “ Repesal
& Savings’ clauses. In any case, Section 6 of the
General Clauses Act contains a plenary provision
of saving an action taken under the repeal ed statute,
unlessdifferent intention appears.

In case of State of Punjab v. Mohar Singh Pratap
Singh [Supra], the Apex Court observed that
whenever there is a repeal of an enactment, the
consequenceslaid downin Section 6 of the General
ClausesAct will follow unless, asthe sectionitself
says, adifferent intention appears. Inthe case of a
simple repeal, there is scarcely any room for
expression of a contrary opinion. But, when the
repeal isfollowed by afreshlegislationonthe same
subject, the Court would undoubtedly haveto |ook
to the provisions of the new Act, but only for the
purpose of determining whether they indicate a
different intention. The line of inquiry would be
not whether the new Act expressly keeps diveold
rights and liabilities but whether it manifests an
intention to destroy them.

In case of Keshavan Madhava Menon v. State of
Bombay, reported in AIR 1951 SC 128, the
Constitution Bench of the Supreme Court in the
context of effect of Article13 (1) of the Congtitution
held that the same can have no retrospective
operation but iswholly prospective. If an act was
done before the commencement of the Constitution
in contravention of the provisionsof any law which
after the constitution become void, with respect to
the exercise of any of the fundamental right, the
inconsistent law is not wiped out so far as the past
actisconcerned.

In caseof Gujraj Singh etc. vs. The State Transport
Appellate Tribunal & Ors., reported in AIR 1997
SC 412, the Apex Court held and observed that
effect of repeal of theAct would bethat the repealed
Act stands completely obliterated from the record
of the Parliament; except for actions past and closed
or thosewhich aresaved. It was observed as under:

“23. Whenever an Act is repealed it must be
considered; except as to transactions past and
closed, as if it had never existed. The effect
thereof isto obliterate the Act completely from
the record of the Parliament asiif it had never
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been passed it, it never existed except for the
purpose of those actions which were
commenced, prosecuted and concluded while
it was existing law. Legal fictionis onewhich
is not an actual reality and which the law
recognizes and the Court accepts as a redlity.
Therefore, in case of legal fiction the Court
believes something toexist whichinreality does
not exist. Itisnothing but apresumption of the
existence of the state of affairs which in
actuality is non-existent. The effect of such a
legal fictionisthat aposition which otherwise
would not obtain is deemed to obtain under
thecircumstances. Therefore, when section 217
(2) of the Act repealed Act 4 of 1993 w.elf.
July 1, 1989, thelaw inAct 4 of 1939in effect
came to be non-existent except as regardsthe
transactions, past and closed are saved.”

Fromthe abovewhat emergesisthat ordinarily period
of limitationisconsdered asaprocedural provision
and any change in the period of limitation by an
amendment in the Act or by enactment of a new
statuterepealing the origina one, ismade applicable
also retrospectively. Thisisof course subject to the
exception that if under the repealed provision, the
cause of action had become time barred as per the
period of limitation prescribed any subsequent
change or extension in period of limitation would
not revive such a cause. Another area where the
Courtshavetaken dlightly different view iswherein
the successor statute, ashorter period of limitationis
prescribed and by virtue of the existing provisions
of the earlier Act, the limitation has not yet expired
but by appli cation of the shorter period of limitation
prescribed in the successor Act, the cause would
stand barred by limitation. In such cases, the question
would arise whether the period of limitation of the
successor A ct should be applied thereby taking away
theright of the party tofile proceedingsfor asserting
hisright.

Had the effect of VAT Act been only to modify the
period of limitation, thedifferent set of cong derations
would apply. Inthe present case, however, theentire
provision for reopening of previously closed
assessment hasundergones gnificant changes. Inthe
predecessor Acti.e., theGujarat SdesTax Act, 1969,

Judicial Analysis

reassessment was permitted by issuance of anotice
within eight years, if the same was based on any
suppression, etc. For other classof cases, such notice
could be issued within five years from the relevant
date. Inthesuccessor Actie., the Gujarat Va ueAdded
Tax Act, 2003, the period that is prescribed is
uniformly of five years obliterating any distinction
between the reopening being based on
misrepresentation, etc., or for any other reason, of a
case of turnover escaping assessment. More
significantly the termina point was shifted from
issuing of noticeto passng of thefinal order. Inother
wordsunder the VAT Act, it wasnot enoughtoissue
noticefor reassessment withinfiveyearsbut that the
entire reassessment had to be completed within the
said period.

Thus, the replaced statute did not only make
changes in the period of limitation but made
significant other changes as well. In that view of
the matter, it would be of considerableimportance
for us to ascertain what the repeal and savings
provision of the VAT Act provides. Under
subsection (1) of Section 100 of the VAT Act, as
already noted, the Sales Tax Act was repeal ed
Proviso to Section 100 of the VAT Act however
makes certain provisions for saving and provides
that such repeal shall not affect the previous
operation of the said Act or any right, title,
obligation or liability already acquired, accrued or
incurred there under and subject thereto, anything
done or any action taken including any appointment,
notification, notice, order, rule, form or certificate
in exercise of any powers conferred by or under
the said Act shall be deemed to have been done or
taken in exercise of the powers conferred by or
under the VAT Act.

Inthe present case, it would therefore be necessary
to ascertain for ourselves whether it can be stated
that by the time VAT Act was enacted, the
petitioners had under the Sales Tax Act acquired,
accrued or incurred any obligation or liabilities. If
the case of the petitioners fall within such
expression, the Department would be justified in
pursuing such cases under the VAT Act with
reference to period of limitation contained in the
Sales Tax Act despite repeal of the Sales Tax Act.
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We may recall that the petitioners had filed the
returnsat the relevant time under the Sales Tax Act.
Such returns were also processed as per the
provisions of the said Act. Till the Sales Tax Act
wasrepeal ed by the VAT Act, no further action was
taken by the Department. To be precise, no notices
for reopening such assessment wereissued till the
SalesTax Act wasrepealed. It istruethat the Sales
Tax Act permitted period of eight years from the
end of the period to which such turnover related
for issuance of notice of reassessment, if the
Commissioner had reasonto believethat thedeal er
had conceal ed such salesor any material particulars
thereof or knowingly furnished incorrect
declaration or returns. However, in our opinion,
mere right to issue notice within the said period
cannot be equated with accrual or incurring of any
obligationor liability. If noticeswere already issued,
it may have been possible for the Department to
contend that the assessee having already been
visited with such notices, their liability to be so
reassessed having already accrued, any repeal of
the Sl esTax Act would not obliteratesuchliabilities
by virtue of proviso to subsection (1) of Section
100 of the VAT Act.

In case of Kanalya Ram & Ors. Vs. Rgender K.
Kumar & Ors. Reported in AIR 1985 SC 371, the
Apex Court had an occasion to interpret the term
“acquiring of “ or “accrual of “ aright. It wasthe
case wherein the original landholder had
purportedly made an oral sale of thelandin favour
of hisnear relatives. Such salenot being registered,
did not create any right or title in favour of the
transferees. Thetenant of thelandfiled application
under Section 18 of the T. P. Act for purchase of
their holdings. Application of the tenant was
allowed by theA ssistant Collector but the said order
was reversed in appeal. In the meantime, the
landlord had expired. Hislegd representativesfiled
asuit for declaration of titleand for the declaration
that thetransfer was benami. Such suit wasdecreed.
In that context, the Supreme Court observed that
when the tenant made an application under Section
18, he had a mere “hope of “ or “expectation of
liberty to apply for acquiring a right” and not a
“right acquired or accrued”. It was observed that

ever since the leading case of Abbot Vs. Minister
for Lands, 1895 AC 425 that a mere right to take
advantage of the provisions of an Act is not an
“accruedright”.

In case of Hunger Ford Investment Trust Limited
V. HaridasMundhra& Ors,, reported inAIR 1972
SC 1826, the Apex Court once again had an
occasioned to consider what is an “accrued” or
“acquired” right. It was observed that:

19. “We do not think that the appellant had an
accrued right for the rescission of the contract
or the decree for specific performance under
Section 35 of the Specific Relief Act, 1877,
when the Act was repealed by the Specific
Relief Act, 1963, on March 1, 1964. It may be
recalled that thedecreein suit NO. 600 of 1961
was passed on February 25, 1964 and that the
applicationfor rescission of thedecreewasfiled
on March 21, 1967. Section 35 of the Specific
Relief Act, 1877, so far aiit is materia for the
purpose of this case provided that where a
decree for specific performance of a contract
of saleor of acontract to take alease has been
madeand the purchaser or |essee makesdefault
in payment of the purchase money, which the
Court has ordered him to pay, the decree may
be rescinded as regards the party in default
either by asuit or by an application. Theright
to rescind the decree under the section can arise
only if the purchaser makes default in paying
the purchase money ordered to be paid under
thedecree. Beforethelgpse of areasonabletime
fromthedate of the decree, the appellant could
have no right to have the decree rescinded on
the ground of default of the purchaser. To put
it in other words, the right of the appellant to
have the decree rescinded was dependent upon
the default of the purchaser in paying the
purchase money. Such a default had not
occurred when the Specific Relief Act, 1877,
was repealed, as a reasonable time for the
performance of the obligation under the decree
had not elapsed from the date of the decree.
The more important reason why there was no
default in this case was that the execution of
the decree in suit N0.600 of 1961 was stayed

424 @Ahmedabad Chartered Accountants Journal | Novemer, 2007



by orders of the trial and appellate Court till
August 26, 1964. We, therefore, agreewiththe
finding of the Division Bench that appellant
had not accrued right on the date of the repeal
to file an application under Section 35 of the
Specific Relief Act, 1877, which was saved
under Section 6 of the General Clauses Act
1897. The mere right to take advantage of the
provisionsof anActisnot anaccrued right (See
Abbott v. The Minister for Lands, 1895 AC
425)".

From the above, it can be seen that amereright to
take advantage of the provisions of aAct is not an
“accruedright”. In the present case, it may be that
when the Sales Tax Act was in operation, it was
open for the authorities to reopen an assessment
previously framed within eight years from the end
of the period to which the escaped turnover related,
if the commissioner had reason to believe that the
dealer had concealed such sales, etc. However,
mere right to issue such a notice to reopen the
assessment cannot be equated with any accrued or
acquired right. Correspondingly, it cannot be said
that in absence of any notice having been issued,
the assessees had any obligation or liability which
they acquired, accrued or incurred for being
subjected to reopening of the assessment as per the
old provisions. Their cases therefore were,
necessarily in absence of any notices having been
issued when the Sales Tax was in operation to be
governed by the provisions madefor such purpose
in the successor Act i.e. the VAT Act. We are
fortified in our view by the decision of with this
view in case of Kumagai Skanska Hcc Itochu
GroupV's. The Commissioner of Value Added Tax
& Another decided on 22.05.2012, wherein the
Devision Bench of Delhi High Court was
considering the effect of enactment of Delhi Value
Added Tax Act, 2004 replacing the Delhi SalesTax
Act, 1975. In such Successor Act also, similar
provisions of repeal and savings were made. The
Court was confronted directly with the issue of
effect of shorter period of limitation prescribed in
the successor Act for taking orders of assessment
inrevision. It was held and observed as under:

Judicial Analysis

26. “First of all, oncethe provisions of Section 46
of theDelhi SalesTax Act, 1975 wererepeal ed
and replaced by the provisionsof Section 74A
of the DVAT Act quarevision, it would be the
|atter provision whichwould apply onand from
01.04.2005. Secondly, the power of revision
under Section 46 of the Delhi Sales Tax Act,
1975 and that under Section 74A of the DVAT
Act do not co-exist. Because, the two cannot
have simultaneous existence. The death of one
(Section 46 of the Delhi Sales Tax Act, 1975)
has ushered in the birth of the other (Section
74A of the DVAT Act). Thirdly, in view of
Section 106(2) and (3) of the DVAT Act as
interpreted by the Full Bench, an order of
assessment passed under the Delhi Sales Tax
Act, 1975 shall be deemed to be an order under
the DVAT Act. Thus, after the repea of the
Delhi Sales Tax Act, 1975 and introduction of
the DVAT Act, it is the power of revision
encapsulated in Section 74A thereof which
holds the field. It the power of revisions
invoked, it hasto be under Section 74A of the
DVAT Act andintermsthereof. Theprovisions
of Section 46 cannot be applied to post
01.04.2005 revisons’. “ Sixthly, thelegidature
conscioudy ateredthelimitation clauseinsofar
asthe power of revisionis concerned. Having
expressly provided for a different schemein
Section 74A(2)(b), it could not have been the
intention of the legislature to continue the
operation of the proviso to Section 46 of the
Delhi Sales Tax Act, 1975".

Considering the discussion above, we hold that in
the present group of cases for reopening the
assessment, provisions contained in the VAT Act
and in particular Section 35 thereof, would apply.
Admittedly, when such provisions do not permit
reopening beyond the period of fiveyearsfromthe
end of the period to which the sales relate, and
admittedly when no notices much lessfinal orders
were passed, the action of the authorities must be
held to be lacking jurisdiction. All the cases of
reassessment are, therefore, declared invalid.

oo
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Indian Tax
Administration relaxes
norms for MAP and

bilateral APAs CA. Dhinal A. Shah CA. Sagar Shah

dhinal .shah@in.ey.com A P sagarl.shah@in.ey.com

1. Executivesummary taxation not asper DTAA matters] for allowing

The Indian Government previously had taken
the position that the Mutual Agreement
Procedure (MAP) for transfer pricing (TP)
disputes and bilateral Advanced Pricing
Agreements (APAS) could not be permitted
whereArticle 9(2) or an equivalent articlewas
not present in the double tax avoidance
agreement (DTAA) withtheother country (the
jurisdiction of the group entity having
transactionswith India).

Now, through a press release issued on 27
November 2017, the Indian Government has
stated that the MAP for TP disputes and the
bilateral APA process would be available to
taxpayers even where Article 9(2) or the
equivalent isnot present inthe DTAA withthe
taxpayer’sjurisdiction.

We have summarized below the key
considerationsand implicationsof thisrevised
approach.

Detailed Discussion

India previously had taken a view that in the
absence of acorrelative adjustment clausein a
DTAA [equivalent of Article 9(2) of the
Organisation for Economic Co-operation and
Development (OECD) / United NationsM odel
Convention], it would not consider aMAP for
TPdisputesor abilateral APA for transactions
with that DTAA partner.

The OECD Model Tax Convention onlncome
and Capital 2014 recommends use of Article
25(3) [alowing MAP for double taxation or

acorre ative adjustment evenwhereArticle 9(2)
isnot available. However, Indiadid not agree
with this mechanism. Accordingly, this
approach denied accessto MAPfor TP disputes
and bilateral APAsto taxpayerslocated in some
of India’s larger trading partners such as
France, Germany and Italy.

Further, with the signing of the Multilateral
Instrument (ML) by India, it was expected that
access to MAP would be available, however
this would be subject to the other country
notifyingthe DTAA with Indiaand ratification
which would be completed in 2018 or 2019.

With the 27 November press release, for the
first time MAP for TP disputes and bilateral
APAsare now possible with Germany, France
and Italy, among other countries.

Timdines
3.1 MAP

Typically, the limitation period to invoke
MAP would be prescribed in the DTAA
with India, for example, thelndianDTAAS
with both Germany and France,
respectively, prescribe atimeline of 3years
from the date of receipt of notice of the
action which givesrise to taxation not in
accordance with the DTAA. The Indian
Government generally considers the start
of such period from the date of receipt of
thefinal tax audit order.

Toillugrate, assumingthe MAPlimitation
period prescribed in the DTAA is three
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years and the first appeal in India against
the adjustment was before the alternate
disputeresolution panel, thelatest coverage
period/MAPfiling deadline would be:

Financial | Last datefor final MAP Filing
year audit prescribed under date
thelndian Law (for
normal audit)
2008-09 31 January 2014 31 January 2017
2009-10 31 March 2015 31 January 2018

The above tableillustrates the latest date
to invoke MAP for disputes under regular
tax audit. However, taxpayers may need
to consider theactual date of receipt of the
tax audit order to identify the MAP filing
deadline.

3.2 APA

The taxpayer can cover five prospective
years.

For an ongoing transaction the period
starts following the year in which the
APA applicationisfiled

For anew transaction the period starts
from the date of the transaction where
the APA isfiled before such date

Further, a roll back for the immediately
preceding four yearsfor similar transactionsis

also available, thereby obtaining certainty
through the APA for amaximum period of nine
years.

Implications

Generally multinational enterprises (MNES)
with apresenceinIndiahavefaced TPdisputes
duringtax audits. While Indiahasafull-fledged
appeal mechanism, it often takes several years
to resolve the disputes under the traditional
litigationroute.

Inrelationto MAPsfiledin other countriesfor
tax disputes with India, there has been
reasonable movement in resolving such
disputes with 100+ MAPs with the US aone
being resolved in 2016. Further, India
introduced the APA program in 2012 and has
already signed 186 APAswithfairly reasonable
outcomes.

MNEswithapresencein Indiashouldidentify
transactions either subject to a TP dispute or
which may be challenged and consider aMAP
and APA (asrelevant) to resolve such disputes
bilateraly.

0od
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FEMA Updates

CA. Savan Godiawala
sgodiawal a@deloitte.com

Risk Management and Inter-Bank
15 Dealings—Simplified Hedging Facility

The circular refers to Foreign Exchange
Management (Foreign Exchange Derivative
Contracts) Regulations, 2000 dated May 3, 2000
(Notification No.FEMA. 25/RB-2000 dated May
3, 2000) issued under clause (h) of sub-section (2)
of Section 47 of FEMA, 1999 (Act 42 of 1999), as
amended from timeto time, the Master Direction -
Risk Management and Inter-Bank Dealings dated
July 5, 2016, as amended from time to time, and
the announcement made in the Statement on
Developmental and Regulatory Policies Reserve
Bank of India dated August 02, 2017 (para 7) on
thesimplified hedgingfacility

2. Theschemeof simplified hedging facility was
first announced by the RBI inAugust 2016 and
the draft scheme was released on April 12,
2017. The facility is being introduced with a
view to simplify the process for hedging
exchangeraterisk by reducing documentation
requirements, avoiding prescriptive stipulations
regarding products, purpose and hedging
flexibility, and to encourage a more dynamic
and efficient hedging culture.

3. Necessary amendments (Notification No.
FEMA 388/2017-RB dated October 24, 2017)
to Foreign Exchange Management (Foreign
Exchange Derivatives Contracts) Regulations,
2000 (Notification No. FEMA.25/RB-2000
dated May 3, 2000) (Regulations) have been
notified in the Official Gazette vide
G.S.R.N0.1324 (E) dated October 24, 2017 a
copy of whichisgiveninthe Annex Il to this
circular. These regulations have been issued
under clause (h) of sub-section (2) of Section
47 of FEMA, 1999 (42 of 1999). The Master
Direction on Risk Management & Interbank

dealingsdated July 5, 2016, as amended from
timeto time, has been updated accordingly.

4. The guidelines of this facility are given in
Annex | tothiscircular andthisfacility will be
effective from January 01, 2018.

[Annex|toA.P.(DIR Series) Circular No. 11 dated
November 09, 2017]

Simplified Hedging Facility Guiddines

Users: Resident and non-resident entiti es, other than
individuals.

Purpose: To hedge exchange rate risk on
transactions, contracted or anticipated, permissible
under Foreign Exchange Management Act
(FEMA), 1999

Products: Any Over the Counter (OTC) derivative
or Exchange Traded Currency Derivative (ETCD)
permitted under FEMA, 1999.

Cap on Outstanding Contracts. USD 30 million,
or itsequivalent, on agross basis.

Designated Bank: Any Authorised Dealer
Category-1 (AD Cat-1) bank designated as such by
the user.

Operational Guidelines, Terms and Conditions

i. Theuser shall appoint an AD Cat-I bank asits
“Designated Bank”. The designated bank will
assess the hedging requirement of the user and
set a limit up to the stipulated cap on the
outstanding contracts.

ii. If hedging requirement of the user exceedsthe
limit in course of time, the designated bank may
re-assessand, at itsdiscretion, extend thelimit
up to 150% of the stipul ated cap.

ili. Hedge contractsin OTC market can be booked
with any AD Cat-I bank, provided the
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underlying cash flow takes placewith the same
bank.

iv. Cost reduction structures can be booked by
usersprovided that resident unlisted companies
can use such structures only if they have a
minimum net worth of Rs.200 crores

v. Users are not required to furnish any
documentary evidence for establishing
underlying exposure under thisfacility. Users
may, however, provide basic details of the
underlying transaction in a standardised
format?, only in the case of OTC hedge
contracts.

vi. Cancelled contracts may be freely rebooked
with the same bank.

vii. In case of hedge contracts booked in OTC
market, whilelosseswill berecovered fromthe
user, net gainsi.e. gainsin excessof cumulative
losses, if any, will betransferred at the time of
delivery of the underlying cash flow. In case
of part delivery, net gains will be transferred
onapro-ratabasis.

viii. For hedge contracts on underlying capital
account transactions, gains/losses may be
transferred to the user asand when they accrue
if the underlying asset/liability is already in
existence.

ix. On full utilisation of the limit or in case of
breach of limit, user shall not book new
contracts under this facility. In such a case,
contractsbooked earlier under thisfacility will
be allowed to continue till they expire or are
closed. Any further hedging requirements
thereafter may be booked under other available
hedging facilities.

X. Usersbooking contractsunder thisfacility shall
not book contracts under any other facility in
OTC or ETCD market except as provided in
para(ix).

xi. Attheend of each financia year, the user will
provide the designated bank with a statement
signed by the head of finance or the head of
the entity, to the effect that, a. Hedge contracts

FEMA Updates

booked in both OTC and ETCD market, under
thisfacility, are backed by underlying exchange
rate exposures, either contracted or antici pated.
b. The exposures underlying the hedge
contracts booked under this facility are not
hedged under any other facility.

xii. On being appointed, the designated bank shall
report the detail sof the usersand limitsgranted
to the Trade Repository (TR). On arequest by
the TR, the exchangesshall report all contracts
booked by suchuserstothe TR onadaily basis.

xiii. The TR will compute user wise outstanding
position (across OTC and ETCD market) and
providethisinformation to the designated bank
for monitoring. If the outstanding contracts of
auser exceedsthelimit (or the extended limit,
if applicable) the designated bank shall advise
the user to stop booking new contracts under
thisfacility.

xiv. When user migratesto other availablefacilities,
the designated bank shdl report thisinformation
tothe TR. The TR shall updatethisinformation
in its records and notify the recognized stock
exchanges to stop reporting data for the user
concerned.

xv. Banks shall have an internal policy regarding
thetimelimit up to which ahedge contract for
a given underlying can be rolled-over or
rebooked by the user.

! Rupee denominated bonds issued overseas may
be hedged providedit ispermitted under contracted
exposure hedging.

2 Standardized format will be devised by Foreign
Exchange Dealers Association of India (FEDALI)
and will include details like transaction type, i.e.
current account (import, export) or capital account
(ECB, FPI, FDI etc.), amount, currency and tenor.

A.P. (DIR Series) Circular No. 11, 09
November, 2017

For Full Text refer to https://www.rbi.org.in/

Scripty/

BS_CircularIndexDisplay.aspx?l d=11162
0oo
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GST Updates

CA. Ashwin H. Shah
ashwinshah.ca@gmail.com

GST Notifications

Sr No | Issued Under |Notification No. Essence of Notification
1 (IGST) Notification No. 10/2017 — Seeksto exempt persons making inter-State
Integrated Tax supplies of taxable servicesfromregistration
dated 13/10/2017 under section 23(2)
2 (IGST) Notification No. 11/2017 — Seeksto cross-empower State Tax officersfor
Integrated Tax processing and grant of refund
dated 13/10/2017
3 (IGST) Notification N0.12/2017— Apportionment of IGST with respect to
Integrated Tax advertisement services under section 12 (14)
dated 15/11/2017 of the IGST Act, 2017.
4 (CGST) Notification No. 37/2017—- Notification on extension of facility of LUT to
Central Tax dated 04/10/2017 | all exportersissued.
5 (CGST) Notification No. 38/2017— Seeks to amend notification no. 32/2017-CT
Central TaxDated 13/10/2017 | dated 15.09.2017 so asto add certain itemsto
thelist of “handicrafts goods’
6 (CGST) Notification No. 39/2017— Seeksto cross-empower State Tax officersfor
Central Tax dated 13/10/2017 | processing and grant of refund.
7 (CGST) Notification No. 40/2017—- Seeks to make payment of tax on issuance of
Central Tax dated 13/10/2017 | invoiceby registered persons having aggregate
turnover lessthan Rs 1.5 crores.
8 (CGST) Notification No. 41/2017— Seeksto extend the timelimit for filing of
Central Tax dated 13/10/2017 | FORM GSTR-4 for the quarter July to
September, 2017 till the 15th day of November,
2017.
9 (CGST) Notification No. 44/2017— Seeksto extend thetimelimit for submission
Central Tax dated 13/10/2017 | of FORM GST ITC-01 by the registered
persons, who have become eligible during the
months of July, 2017, August, 2017 and
September, 2017 till the 31st day of October,
2017.
10 (CGST) Notification No. 50/2017— Seekstowaivelaefee payablefor ddayedfiling
Central Tax dated 24/10/2017 | of FORM GSTR-3B for Aug & Sep, 2017
11 (CGST) Notification No. 56/2017— Seeks to mandate the furnishing of returnin
Central Tax dated 15/11/2017 | FORM GSTR-3B till March, 2018.
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12 (CGST) Notification No. 57/2017— Seeksto prescribe quarterly furnishing of
Central Tax dated 15/11/2017 | FORM GSTR-1 for those taxpayers with
aggregate turnover of upto Rs.1.5 crore.
13 (CGST) Notification No. 58/2017— Seeksto extend thedue datesfor thefurnishing
Central Tax dated 15/11/2017 | of FORM GSTR-1 for those taxpayers with
aggregate turnover of morethan Rs.1.5 crores
14 (CGST) Notification No. 59/2017— Seeksto extend the timelimit for filing of
Central Tax dated 15/11/2017 | FORM GSTR-4 for the quarter July to
September, 2017 till the 24" day of December,
2017.
15 (CGST) Notification No. 60/2017— Seeksto extend the time limit for furnishing
Central Tax dated 15/11/2017 | the return in FORM GSTR-5, for the months
of July to October, 2017 till the 11th day of
December, 2017.
16 (CGST) Notification No. 61/2017— Seeksto extend the timelimit for filing of
Central Tax dated 15/11/2017 | FORM GSTR-5A for the month of July, 2017,
August, 2017 and September, 2017 till the 15th
day of December, 2017.
17 (CGST) Notification No. 62/2017— Seeksto extend the timelimit for filing of
Central Tax dated 15/11/2017 | FORM GSTR-6 for the months of July, 2017,
August, 2017 and September, 2017 till the 31st
day of December, 2017.
18 (CGST) Notification No. 63/2017— Seeksto extend the due date for submission of
Central Tax dated 15/11/2017 | detailsin FORM GST-1TC-04 from 30th day
of November, 2017 to 31st day of December,
2017.
19 (CGST) Notification No. 64/2017— Seeksto limit the maximum | ate fee payable
Central Tax dated 15/11/2017 | for delayed filing of returnin FORM GSTR-
3B from October, 2017 onwards.
20 (CGST) Notification No. 65/2017— Seeksto exempt suppliers of servicesthrough
Central Tax dated 15/11/2017 | an e-commerce platform from obtaining
compul sory registration.
21 (CGST) Notification No. 66/2017— Seeksto exempt all taxpayersfrom payment of
Central Tax dated 15/11/2017 | tax on advancesreceived in case of supply of
goods.
0oo
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GST & VAT
Judgments/ Updates

CA. Bihari B. Shah
biharishah@yahoo.com.

I mportant Judgments:

[1] Hon. Gujarat High Court in the case of
Manan Autolink Pvt. Ltd.

| ssue:

As per the Department’s circular, any
payment of tax dues are pending ‘C’ Form
cannot beissued. Thiscircular isnot legal
and not supported by the Rules.

Held:

It was held that the appel lant that the appellant
is allowed to generate ‘C’ Form without
payment of tax.

Theimportant paragraphs of the judgment are
reproduced hereunder for the benefit of the
readers.

As a registered dedler, the Petitioner would
make purchases of the vehicles from outside
State and sell vehicleswithinthe state. For the
salesin the nature of inter-state sales, thefirst
purchase by the petitioner would invitereduced
tax at therate of 2% in terms of sub-section (1)
of Section 8 of the CST Act as long as the
petitioner could provide to the sellers a
declaration of inter-statesalein‘C’ Form. The
petitioner’s sale of thevehicleswithinthe state
would invite the Value Added Tax under the
Vat Act which weareinformed presently is @
15%.

Thepetitioner’sreturnsfor the assessment years
2009-10 to 2011-12 arein dispute. As per the
latest position, the Value Added Tax Tribunal

has set aside the order passed by the appellate
authority and remanded the proceedings for
fresh consideration by the State Authority. We
are, however, not directly concerned withthese
disputed tax dues of the petitioner. Thedispute
is with respect to the petitioner’s undisputed

tax duesand themode of recovery thereof. The
department alleges and the petitioner does not
seriously dispute that for the period between
01.04.2015 to 31.03.2016, the petitioner had
collected vat on its local sales from the
customersbut had not deposited the samewith
the government revenue even as per the
petitioner's own self assessment of the tax
liability. In these words, according to the
department, the petitioner has not discharged
itsself assessed tax liability for the said period
which comes to more than Rs. 8 Crores.

Under such circumstances, when the petitioner
tried to generate the ‘C’ Form on the
department’s portal, the system did not permit
to generate the same. According to the
department, the manual filing of the
declarations and authentication of such
declarations by the state authorities of the‘'C’
formshave been done away with sincetheyear
2008. This has been replaced by an online
system as per which the dealer would bein a
positionto generatehisown* C’ formsaslong
as he fulfills the conditions prescribed by the
state authorities. According to the respondents,
oneof the conditions contained acircular dated
16.11.2009isthat the dealer should havefiled
hisperiodica quarterly returnsand should have
paid the self assessed tax as per such returns
and generated a computerized receipt for the
same. The department explains that since the
petitioner had not fulfilled the essential
condition of payment of self assessed tax, the
online system of the department would not
permit the petitioner to obtain ‘C’ form
declarations.

On the other hand, the learned Asst.
Government Pleader opposed the petition
contending that thecircular of the Government
dated 16.11.2009 is abundantly clear. The

432 @Ahmedabad Chartered Accountants Journal | Novemer, 2007



department switched over from manual filing
of the returns and issuance of ‘C’ forms to
computerized system asper thecircular. Since
the petitioner had not discharged his tax
liabilities, he was not alowed to generate the
‘C’ form. In his case, the liabilities are not
disputed. They arise out of self assessment.
Thus, the petitioner has collected the tax from
the customers which he has not deposited in
the government revenue. Factsas noted are not
in dispute. The petitioner having made local
sales of the vehicles purchased from outside
state, has not deposited the self assessed tax
with the government authorities. In such
ground, the department does not permit the
petitioner to generate the ‘C’' form. Since this
is one of the requirements contained in the
circular dated 16.11.2009, the short question
is‘Isitlegdly permissible ?

None of these rules prescribe that before the
purchasing dealer can generate a request for
authentication of *C’ form by the appropriate
authority, the dealer must have discharged its
full liability of theVat. AsnotedintheVat Act,
detailed provisions have been made for
assessment and col lection of tax. | n absenceof
a specific rule requiring depositing of full tax
before obtaining * C' form authentication, such
areguirement cannot beintroduced by the State
Government. Ld. Asst. Government Pleader
would, however, contend that section 13 of the
Central Sales Tax Act gives wide powers to
the State Government of framing rules. Our
attention was drawn to sub-rule (3) and sub-
rule (4) thereof. As noted, sub-section (3)
empowersthe State Government to makerules
not inconsistent with the provisions of the Act
and the rules made under sub-section (1) of
section 13 by the Central Government to carry
out the purposes of the Act. Sub-section (4)
provides that without prejudice to the powers
under sub-section (3) if the government of the
State could make rules for all or any of the
purposes contained invarious clausesincluding
clause (e) which pertainsto the authority from
whom, the conditions subject to which and fees

[2]

GST & VAT Judgments / Updates

subject to payment of which if any form of
certificate prescribed inter aliaunder sub-section
(4) of the CST Act can be obtained and the
manner in which such forms shall be kept in
custody and records rel ating thereto mai ntai ned.

Under the circumstances, the Hon. Gujarat
High Court hold that the action of the
respondents in not allowing the petitioner to
generate‘ C' form solely onthegroundthat the
petitioner had not paid the self assessed tax for
therelevant period under theVat Actisillegal.
The respondents shall allow the petitioner to
generate ' C' form subject to other conditions
being fulfilled. This may be done latest by
31.08.2017. Petitionisdisposed of accordingly.

Hon. GVAT Tribunal in caseof M/s. Ashima
Ltd.

| ssue:

Proportionate Tax Credit is allowable in
case of manufacturing of main goodsisTax
Free, however, the by-product is taxable.

Held:

The appellant is entitled to tax credit in
proportionate to sales of taxable bye-products
i.e. yarn waste.

The Ld. Deputy Commissioner of Commercial
Tax, Circle-2, Ahmedabad, hereinafter referred
to asthe revisional authority had noticed that
though the applicant had purchased raw
material swith anintention to manufacture tax
free goodsi.e. fabrics, the ng authority
had wrong granted proportionate tax credit
considering sales of taxablegoods of wastages
the applicant had made. The Ld. revisional

authority framed the view from this Tribunal

Judgment in case of Jayant Agro OrganicsLtd.
v. State of Gujarat SA N0.804 of 2010 that the
proportionatel TC in proportion to taxable sales
of wastage is not alowable when the raw
materials were purchased with an intention to
manufacture tax free goods. In other words,
when main products tax free and by-product
(waste) is taxable the dealer is not entitled to
claimtax credit in proportion to taxable sales.
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Revisional Authority therefore, revised the
assessment order under section 75 and raised
the demand as under.

Particulars 2007-08 2008-09
Tax 3384834 | 1382630
Interest 1085719 493987
Penalty 1175647 534903
Paid 2601069 | 1673415
Net Total Demand | 3045131 738105

TheLd. Revisional authority hasmentionedin
its order that the business of the applicant was
of manufacturing of fabricsfrom the purchases
of cotton and cotton yarn. During
manufacturing process of fabrics some cotton
waste emerges as by-product and hence the
applicant being manufacturer of tax freegoods
was not entitled to claim tax credit. Therefore,
proportionate allowance of tax credit, in
proportion to sales of taxable goodsi.e. waste
was not alowable. The Revisional authority
considering it as irregularity/illegality in the
assessment, revised the orders of assessment.

The Ld. Advocate appearing for the appellant
strongly submitted that the main product being
tax free goods it cannot be said that the
applicant had no intention to manufacture
taxable goodsi.e. by- product cotton waste. He
also argued that if the revision order isupheld
than applicant would not be treated as dealer
of taxable goods and no tax would be required
to belevied on sales of wastage. According to
him sales of wastage of covered under the

moaninn nf hiicinnce eala tharafarna +he
IIICQ.IIIIIH Ul MNUJITICOO oA, LiIcicTliulic, Ll

applicant is entitled to claim to tax credit on
proportionto taxable sales.

On other hand, the Ld. Government
representative appearing for the opponent first
submitted that judgment of thistribunal in case
Arya Lumbers Pvt Ltd. has been reversed in
Tax Appeal No. 216 of 2015, he further
submitted that the judgment of thistribunal in

case of the applicant (SA 910 of 2015) would
also not be hel pful to him asthe said judgment
was based on the judgment of AryalumbersP.
Ltd. (supra). He further submitted that in both
the cases the Hon. Gujarat high court has
observed of taxable that purchase were fully
used for the specified purpose i.e. in the
manufacture of taxable goods. Whereas, in
present case the applicant has used entire raw
material in the manufacture of fabricstax free
goodstherefore, the applicant was not entitled
to claim tax credit. And when goods is fully
used in the manufacture of tax goods
proportionate tax credit in proportion to sales
of taxable by-product is also not allowable
under the proviso to section 11(3).

In the case of Arya Lumbers the Hon. High
court was of the view that in a case where by-
product is exempted, denial of tax credit is
contrary to the legislative intention regarding
tax credit. Here in present case, the main
product isexempted and by-product istaxable.
If we deny the tax credit on by-product, than
taxable by-product will carry tax amount tothe
extent tax paid at the time of purchase of raw
material, and it would amount to double
taxation to that extent. Looking to scheme of
the and specific provision made under section
41 to remit the tax in case of double taxation,
obviously the applicant isentitled to tax credit
in proportion to sales taxable goods of by-
product, eventhemain product istax-free. Itis
settled principlein interpretation that taxation
status should not be interpreted insulation;
entire schemeisrequired to be consdered. This
tribunal therefore, Is of the view that the
applicationisentitled to tax credit in proportion
to sales of taxable by-product i.e. yarn waste
and other waste.

gog
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CorporateL aw Update

CA. Naveen Mandovara
naveenmandovara@gmail.com

MCA Updates:

1. Companies (Accounts) Amendment Rules,
2017:

Following changes have been made under
The Companies (Accounts) Amendment
Rules, 2017.

In the Companies (Accounts) Rules, 2014, in
Annexure, for form AOC-4, thefollowing Form
shall be substituted:-

By inserting clause relating to *Details of
Specified Bank Notes (SBN) held and
transacted during the period from 8"November,
2016 to 30" December, 2016 as provided in
the Table below :-

Particulars SBNs Other Total

denomination
notes

Closing cash in hand
as on 08.11.2016

(+) Permitted recei pts

(-) Permitted payments

(-) Amount deposited
in Banks

Closing cash in hand
as on 30.12.2016

*Whether the auditors have reported as to whether
company had provided requisite disclosuresin its
financid statementsastoholdingsaswedl asdedlings
in Specified Bank Notes during the period from
8th November, 2016 to 30th December, 2016 and
if so, whether these are in accordance with the
books of accounts maintained by the company.

[F. No. 1/19/2013- CL-V dated 07/11/2017]

2. Companies(Filingof Documentsand Forms
in Extensible Business Reporting
L anguage), Amendment, Rules, 2017:

Following changes have been made under the
Companies (Filing of Documents and Forms

in Extensible Business Reporting Language),
Amendment, Rules, 2017.

1. In the Companies (Filing of Documents
and Forms in Extensible Business
Reporting Language) Rules, 2015
(hereinafter referred to as the principal
rules), for rule 3, the following rule shall
be substituted, namely:—

“3. Filing of financial statements with
Registrar.- The following class of
companies shall file their financial
statements and other documents under
section 137 of the Act with the
Registrar in eform AOC-4 XBRL.:

i. companies listed with stock exchangesin
Indiaandtheir Indian subsidiaries;

ii. companies having paid up capital of five
crores rupees or above;

ili. companieshaving turnover of one hundred
crores rupees or above;

iv. al companieswhicharerequiredto prepare
their financial statements in accordance
with Companies (Indian Accounting
Standards) Rules, 2015:

Provided that the companies preparing their
financial statements under the Companies
(Accounting Standards) Rules, 2006 shall file
the statements using the Taxonomy provided
in Annexure-11 and companies preparing their
financial statementsunder Companies (Indian
Accounting Standards) Rules, 2015, shall file
the statements using the Taxonomy.

Provided further that non-banking financial
companies, housing finance companies and
compani es engaged in the business of banking
and insurance sector are exempted from filing
of financial statementsunder theserules”

[F. No. 1/19/2013- CL-V dated 07/11/2017]
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3. The Insolvency and Bankruptcy Board of

India (Insolvency Resolution Process for
Corporate Persons) (Third Amendment)
Regulations, 2017:

The amendments to regulations empower the
Committee of Creditors to carry out the due
diligence by making provisionfor therequired
disclosuresintheresolution plan.

According tothe amendments, aresol ution plan
shall disclosedetailsof the resol ution applicant
and other connected persons to enable the
Committeeof Creditorsto assesscredibility of
such applicant and other connected personsto
take a prudent decision while considering the
resolution planfor itsapproval. Theresolution
plan shall disclose the detailsin respect of the
resol ution applicant, personswho are promoters
or in management or control of the resolution
applicant; personswho will be promotersorin
management or control of the business of the
corporate debtor during theimplementation of
the resolution plan; and their holding
companies, subsidiary companies, associate
companies and related parties, if any. It shall
disclosedetailsof convictions, pending criminal
proceedings, disqualifications under the
Companies Act, 2013, orders or directions
issued by SEBI, categorization as a willful
defaulter, etc.

Further, the resol ution professional shall submit
to the Committee of Creditors all resolution
plans which comply with the requirements of
the Code and regulations made thereunder,
along with details of preferential transactions
under section 43, undervalued transactions
under section 45, extortionate credit
transactions under section 50, and fraudulent
transactions under section 66 of the Insolvency
and Bankruptcy Code, 2016 noticed by him.

[No. | BBI/2017-18/GN/REG019 dated
07.11.2017]

Ordinance to amend the Insolvency and
Bankruptcy Code, 2016:

The Ordinance amends Sections 2, 5, 25, 30,
35 and 240 of the Code, and inserts new

Sections 29A and 235A in the Code. Gist of
the amendmentsis given below:

(i) Clause (e) of Section 2 of the Code has
been substituted with three Clauses. This
would facilitate the commencement of Part
[11 of the Coderelating to individuals and
partnership firmsin phases.

(i) Clause (25) and (26) of Section 5 of the
Codewhich define*Resolution Plan” and
“Resolution Applicant” are amended to
provideclarity.

(iii) Section 25(2)(h) of the Code is amended
to enablethe Resolution Professional, with
theapprova of the Committee of Creditors
(CoC), to specify eligibility conditions
while inviting Resolution Plans from
prospective Resolution A pplicants keeping
in view the scale and complexity of
operations of business of the Corporate
Debtor to avoid frivolous applicants.

(iv) Section 29A is anew Section that makes
certain persons ineligible to be a
Resolution Applicant. Those being made
ineligibleinter aliainclude:

* Willful Defaulters,

 Those who have their accounts
classified as Non-Performing Assets
(NPAs) for one year or more and are
unableto settle their overdue amounts
include interest thereon and charges
relating to the account before
submission of the Resolution Plan,

» Those who have executed an
enforceable guarantee in favour of a
creditor, in respect of a Corporate
Debtor undergoing a Corporate
Insolvency Resolution Process or
Liquidation Process under the Code

» and connected persons to the above,
such as those who are Promoters or in
management of control of the
Resolution Applicant, or will be
Promoters or in management of control
of Corporate Debtor during the
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implementation of the Resolution Plan,
the holding company, subsidiary
company, associ ate company or rel ated
party of the above referred persons.

(v) It has also been specifically provided that
CoC shall reject aResolution Plan, which
issubmitted beforethe commencement of
the Ordinance but is yet to be approved,
and wherethe Resolution Applicant is not
eligibleasper thenew Section 29A. Insuch
cases, on account of the rejection, where
there is no other plan available with the
CoC, it may invitefresh resolution plans.

(vi) Section 30(4) is amended to explicitly
obligatethe CoC to cons der feasibility and
viability of the Resolution Planin addition
to such conditions as may be specified by
IBBI, before according its approval.

(vii)The Sale of Property to a person who is
ineligible to be a Resolution Applicant
under Section 29A has been barred through
the amendment in Section 35(1)(f).

(viii)In order to ensure that the provisions of
the Code and the Rules and Regulations
prescribed thereunder are enforced
effectively, the new Section 235A provides
for punishment for contravention of the
provisions where no specific penalty or
punishment is provided. The punishment
isfinewhich shall not belessthan onelakh
rupees but which may extend to two crore
rupees.

(ix) Consequentiad amendmentsin Section 240
of the Code, which provides for power to
make Regulations by IBBI, have been

madefor regulating making powersunder
Section 25(2)(h) and 30(4).

[Press Release dated 23.11.2017]

SEBI Updates:
5. Online registration mechanism and filing

system for clearing corporations:

The SEBI hasintroduced adigita platformfor
onlinefilingsrelated to Clearing Corporations.

Corporate Law Update

All applicantsdesirous of seeking registration
/ renewal asaClearing Corporation intermsof
Regulation 4 and 12 of the Securities Contracts
(Regulation) (Stock Exchanges and Clearing
Corporations) Regulations, 2012, shall now
submit their applications online only, through
SEBI Intermediary Portal at https://
Siportal .sebi.gov.in.

Further, al other filings including Annual
Financial Statements and Returns, Monthly
Development Report, Rules, Bye-laws, etc.,
shall also be submitted online.

[SEBI/HO/M RD/DRM NP/CIR/P/2017/119
dated 03.11.2017]

Amendment in Securities and Exchange
Board of India (International Financial
Services Centres) Guidelines, 2015:

Thedefinition of ‘issuer’ asgivenin Clause 2
(2) (i) has been changed and now the term
“issuer” shall mean:

i. any entity incorporatedin Indiaseekingto
raise capital inforeign currency other than
Indian rupee which has obtained requisite
approval under Foreign Exchange
Management Act, 1999 (FEMA) or
exchange control regulations as may be
applicable; or

ii. an entity incorporated in a foreign
jurisdiction, provided such entity is
permitted to issue securities outside the
country of its incorporation or
establishment or place of business as per
the laws and regulations of its country of
incorporation, jurisdiction or its
constitution, or

iii. any supranationa, multilateral or statutory
organization/institution/agency provided
such organizati on/institution/agency is
permitted to issue securities as per its
congtitution.

[SEBI/HO/M RD/DRM NP/CIR/P/2017/120
dated 14.11.2017]

god
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Allied LawsCorner

Adv. Ankit Talsania
ankittalsania@gmail.com

Rejection of Regular Bail Application on being
arrested for offenceu/s3 and 4 of the Prevention
of Money Laundering Act.

Wher e the accused person failed to explain
sour ce from where he had acquired huge
amount of demonetized currency recovered
from him, hisbail wasrightly rejected on being
arrested for offenceu/s3and 4 of Prevention of
Money Laundering Act. The fact that the
Appellant has made declar ation in the | ncome
tax returns and paid tax as per law does not
extricatetheappellant from disclosingthesource
of itsreceipt. No provision in the taxation laws
has been brought to notice which grants
immunity totheappellant from prosecution for
an offence of money-laundering.

Recently, the Apex Court in the case of Rohit
Tondon vs. Enforcement Director atereportedin
87 taxmann.com 260 while confirming the view
of the Session Court and the High Court inrgecting
regular bail application heldthat (a) thefact that no
limit for deposit was specified, would not extricate
the appellant from expl ai ning the sourcefromwhere
such huge amount has been acquired, possessed or
used by him; (b) the volume of demonetized
currency recovered from the office and residential
premises of the appellant, including the bank drafts
in favour of fictitious persons and also the new
currency notesfor huge amount, leave no manner
of doubt that it was the outcome of some process
or activity connected with the proceeds of crime
projecting the property as untainted property; (c)
no explanation has been offered by the appellant to
dispel thelegal presumption of the property being
proceeds of crime; (d) Similarly, the fact that the
appellant has made declaration in the Income
Tax Returns and paid tax as per law does not
extricatetheappellant from disclosingthesour ce
of itsreceipt; (f) noprovision in thetaxation laws
has been brought to notice which grants

immunity totheappellant from prosecution for
an offence of money-laundering; (g) the
possession of such huge quantum of demonetized
currency and new currency intheform of Rs.2000/
- notes, without disclosing the source from where
it is received and the purpose for which it is
received, the appellant hasfailed to dispel thelegal
presumption that he was involved in money-
laundering and the property was proceeds of crime.

A. Factsof thecase:

1. Fromtherdevant materidsincluding the
CDR analysisof Mobilenumber of Ashish
Kumar, Branch Manager, Kotak Mahindra
Bank, K.G. Marg Branch, Kamal Jain, CA
of Rohit Tandon (hereinafter referredto as
“appellant”), Dinesh Bhola, Rgj Kumar
Godl; the statementsof Kamal Jain, Dinesh
Bhola and A shish Kumar, recorded under
Section 50 of theAct of 2002; andanalysis
of bank statements of stated companies, it
was reved that Ashish Kumar conspired
with other persons to get deposited
Rs.38.53 Crore in cash of demonetized
currency into bank accounts of companies
and got demand drafts issued in fictitious
names with intention of getting them
cancelled and thereby converting the
demonetized currency into monetized
currency on commission basis. Further, the
investigation also revealed that the entire
cash was collected on the instructions of
theappellant herein, by Ashish Kumar, Rg
Kumar Goel and others through Dinesh
Bhola, an employee of the appellant.
According to the prosecution, all the
associates of the appellant acted on
instructions of the appellant for getting
issued the demand drafts against cash
deposit with the help of Ashish Kumar,
Branch Manager of Kotak MahindraBank
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and others, to the tune of Rs.34.93 Crore
from Kotak Mahindra Bank, K.G. Marg
Branch. It was a so noted that the demand
drafts of Rs.3.60 Crore were issued in
fictitiousnamesontheinstructionsof Bank
Manager Ashish Kumar in lieu of
commission received by him in old cash
currency. The demand draftsamounting to
Rs.38 Crore were issued in favour of
Dinesh Kumar and Sunil Kumar which
wererecovered from the custody of Kamal
Jain who had kept the same on the
instructionsof theappd lant. Out of thesaid
amount, the demand drafts of other banks,
apart from Kotak MahindraBank Limited,
were also recovered. The prosecution
suspected that therecould be other dubious
transactionsmade by the appel lant in other
banks and that Ashish Kumar, Bank
Manager and others were acting on the
instructions of the appellant for executing
thecrime.

B. Findingsof the Sesson Court whilerg ecting
Regular Bail Application :

The Session Court held as under :

“21. Pursuant to registration of FIR
N0.205/2016 under section 420, 406, 409,
468, 471, 188, 120-B IPC by Crime
Branch, the matter was taken up by ED
and ECIR No0.18/16 was opened for
investigation. Transaction statements of
accountsin Kotak Mahindra Bank in FIR
No0.205/16 in respect of companies i.e.
Ddhi Training Company, Kwality Tading
Company, Mahalaxmi Industries, R.K.
International, Sapna Trading Company,
Shree Ganesh Enterprises, Svastik Trading
Company arid Virgo International were
sought and scr utini zed, Huge cash deposits
inthe said accountswereidentified during
November, 2016, post demonetization
announcement it was found that demand
drafts were issued in fictitious names like
Dinesh Kumar, Sunil Kumar, Abhilasha
Dubey, Madan Kumar, Madan Saini, Satya
Narain Dagdi and Seema Bai.

Allied Laws Corner

22. Statement of Ashish Kumar, accused

23.

named in FIR No0.205/16, Branch
Manager, Kotak Mahindra Bank, K.G.
Marg branch wasrecorded under section
50 of PMLA which revealed that Kamal
Jain, CA of accused Rohit Tandon
contacted him to get the demonetized
currency on behalf of accused/applicant,
converted into monetized currency on
commission basis. The commission of
Ashish Kumar was decided @ 35%, who
in turn contacted one Yogesh Mittal and
Rajesh Kumar Goel, accused in FIR
No.205/16 to carry out thecriminal design
of getting the demonetized cash converted
into monetized 7 valuable form.
Demonetized currency was deposited in
different accountsof companies pertaining
to Raj Kumar Goel besidesothersthrough
Raj Kumar Goel with the help of Ashish
Kumar in different bank accounts of Kotak
Mahindra Bank and DDs were issued in
fictitious names. The illegal conversion of
demonetized currency, getting the same
deposited and issuance of demand drafts
is corroborated through CDR analysis of
relevant persons for the relevant period.
Dinesh Bhola and Kamal Jain, in their
statements recorded under section 50 of
PMLA havealso confirmed and reiterated
the facts as stated by Ashish Kumar, the
Branch Manager. The statements of
persons recorded under section 50 of
PMLA, which has evidentiary value
under section 50(4) of PMLA, have
confirmed that the old demonetized
currency pertains to accused Rohit
Tandon and the conspiracy was executed
on hisingructions.

Lastly, it was submitted by |ear ned senior
counsel for accused that accused fully
cooperated with the investigating agency
and there was no need to arrest himin
this case. He further submitted that the
actions of Accused persons as mentioned
inthe FIRattract implicationsand assuch
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25.

26.

thecorrect authoritytoinvestigateintothe
same is the Income Tax Department and
not the ED. Per contra, learned Special
Prosecutor for ED submitted that accused
only cooperated in the investigation in
ECIR No.14/16 and not in ECIR No. 1 8/
16. Hefurther submitted that assufficient
material surfaced on record against the
present accused and hedid not cooperate
in theinvestigation in the present case,
therefore, accused Rohit Tandon was
arrested in this case. He submitted that
he does not dispute the jurisdiction of
Income Tax Department so far as other
aspects of the matter are concerned.

24. As per section 45 of PMLA, while
considering grant of bail to accused,
the court hasto satisfy that:-

i. There are reasonable grounds for
believing that accused is not guilty of
such offence and that

il. Heisnotlikely to commit any offence,
while on bail.

In the present case, accused has failed
to satisfy this court that heis not guilty
of alleged offence punishable under
section 3of PMLA. Hehasnot been able
to dischargetheburden ascontemplated
under section 24 of the Act.

Accused is alleged to have been found
involved in a white collar crime. The
alleged offence was committed by accused
in conspiracy with other co-accused
personsinawell planned and thoughtful
manner. It has been observed in a catena
of decisions by Hon’ ble Superior Courts
that economic offences constitute a class
apart and needto bevisted witha different
approach in the matter of bail. The
economic offence having deep rooted
conspiracies and involving huge loss of
public, funds needsto beviewed seriously
and cons dered asgrave offences affecting
the economy of the country as a whole

and thereby posing serious threat to the
financial health of the country”

(emphasis supplied)

The Session Court formed the opinion
and noticed that the investigation was
at theinitial and crucial stage and that
thesour ce of fundsof proceedsof crime
was yet to be ascertained till then and
that therecovery of balanceproceedsof
crimewas in the process, the question
of enlarging the appellant on bail does
not arise, moreso, when therewasevery
possibility that he may tamper with the
evidence and influence the material
prosecution witnesses. Accor dingly, the
bail application was rejected by the
SessonsCourt videjudgment and or der
dated 7th January, 2017.

C. Findingsof theHigh Court :

1

Aggrieved with theorder of the Session
Court,theAppelant moved regular bail
applicationtotheHigh Court, whichwas
alsorgected. The High Court opined that
keeping inmindtherigors of Section 45 of
the Act of 2002 for the release of the
accused charged under Part A of the
Schedule, on bail, coupled with the
antecedents of the appellant of being
involved in other similar crime registered
as FIR No0.197/2016, for offence under
Section 420, 409, 188, 120B of | PC dated
14th December, 2016 by Crime Branchand
ECIR No0.14/DZ/11/2016 registered on
16th December, 2016 by Enforcement
Directoratefor offences under Sections 3/
4of theAct of 2002. Further,duringaraid
conducted jointly by the CrimeBranch
and Income Tax Department on 10th
December, 2016 at around 10.00 P.M.
at the office premises of the appellant,
currency of Rs.13.62 Crore was
recover ed includingnew currency inthe
denomination of Rs. 2000/- amounting
to Rs.2.62 Crore. In addition, the
appellant had surrendered Rs.128
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Croreduringtheraid conducted by the
I ncomeTax Department on 6/8 October,
2016 in his office and residential
premises. No reliable and credible
documents wer e forthcoming from the
appellant about the sour ce from where
he had obtained such a huge quantity
of cash. Thepossbility of thesamebeing
proceeds of crime cannot be ruled out.
Hence, it noted that the question of
granting bail did not arise, taking into
consider ation the serious allegations
against the appellant and other facts
including severity of the punishment
prescribed by law. Accor dingly, the bail
application of the appellant cameto be
rejected. Asaconsequence, thepending
application which wasconsdered along
with the bail application was also
digposed of by the impugned judgment
and order dated 5th May, 2017 passed
by theHigh Court.

D. Findings of the Supreme Court :

1

The consistent view taken by this Court
is that economic offences having deep-
rooted conspiracies and involving huge
loss of public funds need to be viewed
serioudy and considered asgrave offences
affecting the economy of the country asa
whole and thereby posing serious threat
to the financial health of the country.
Further, when attempt is made to project
the proceeds of crimeas untainted money
and also that the allegations may not
ultimately be established, but having been
made, the burden of proof that the monies
were not the proceeds of crime and were
not, therefore, tainted shiftson the accused
persons under Section 24 of the Act of
2002.

Itisnot necessary tomulti ply theauthorities
on the sweep of Section 45 of the Act of
2002 which, asaforementioned, isno more
res integra. The decision in the case of
Ranjitsang Brahmajeetsng Sharmav. State
of Maharashtra and Anr., [2005] 5 SCC
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294 and State of M aharashtrav. Vishwanath
Maranna Shetty, [2012] 10 SCC 561 dealt
with an analogous provision in the
Maharashtra Control of Organised Crime
Act, 1999. It has been expounded that the
Court at the stage of considering the
application for grant of bail, shall consider
the question from the angle as to whether
the accused was possessed of therequisite
mens rea. The Court is not required to
record a positive finding that the accused
had not committed an offence under theAct.
The Court ought to maintain a delicate
ba ance between a judgment of acquittal
and conviction and an order granting bail
much before commencement of tria. The
duty of the Court at this stage is not to
weigh the evidence meticuloudy but to
arrive at a finding on the basis of broad
probabilities.

Itisnot necessary tomulti ply theauthorities
on the sweep of Section 45 of the Act of
2002 which, asaforementioned, isno more
res integra. The decision in the case of
Ranjitsang Brahmajeetsng Sharmav. State
of Maharashtra and Anr., [2005] 5 SCC
294 and State of M aharashtrav. Vishwanath
Maranna Shetty, [2012] 10 SCC 561 dedlt
with an analogous provision in the
Maharashtra Control of Organised Crime
Act, 1999. It has been expounded that the
Court at the stage of considering the
application for grant of bail, shall consider
the question from the angle as to whether
the accused was possessed of therequisite
mens rea. The Court is not required to
record a positive finding that the accused
had not committed an offence under theAct.
The Court ought to maintain a delicate
ba ance between a judgment of acquittal
and conviction and an order granting bail
much before commencement of trid. The
duty of the Court at this stage is not to
weigh the evidence meticuloudly but to
arrive at a finding on the basis of broad
probabilities. Further, the Courtisrequired

@E Ahmedabad Chartered Accountants Journal | November, 2017 441



Allied Laws Cor ner

45,

to record afinding as to the possibility of
the accused committing a crime which is
anoffenceunder the Act after grant of bail.
In Ranjitsing Brahmajeetsing Sharma
(supra), in paragraphs 44 to 46 of the said
decision, this Court observed thus:

“44. Thewording of Section 21(4), in our
opinion, does not lead to the conclusion
that the Court must arrive at a positive
finding that the applicant for bail has not
committed an offence under the Act. If such
acongructionisplaced, thecourtintending
to grant bail must arrive at a finding that
the applicant has not committed such an
offence. In such an event, it will be
impossiblefor the prosecution to obtain a
judgment of conviction of the applicant.
Such cannot be the intention of the
Legidlature. Section 21(4) of MCOCA,
therefore, must be construed reasonably. It
must be so construedthat the Courtisable
to maintain a delicate balance between a
judgment of acquittal and conviction and
an order granting bail much before
commencement of trial. Smilarly, the
Court will be required to record afinding
as to the possibility of his committing a
crime after grant of bail. However, such
an offence in futuro must be an offence
under the Act and not any other offence.
Snce it is difficult to predict the future
conduct of an accused, the court must
necessarily consider this aspect of the
matter having regard to the antecedents of
theaccused, hispropensitiesand the nature
and manner in which heisalleged to have
committed the offence.

Itis furthermore, tritethat for the purpose
of considering an application for grant of
bail, although detailed reasons are not
necessary to be assigned, the order
granting bail must demonstrate
application of mind at least in serious
cases as to why the applicant has been
granted or denied the privilege of bail.

46. Theduty of thecourt at thisstageisnot to

weigh the evidence meticulously but to
arrive at a finding on the basis of broad
probabilities. However, while dealing with
a special statute like MCOCA having
regard to the provisions contained in Sub-
section (4) of Section 21 of the Act, the
Court may have to probe into the matter
deeper so as to enable it to arrive at a
finding that the materials coll ected against
the accused during the investigation may
not justify a judgment of conviction. The
findings recorded by the Court while
granting or refusing bail undoubtedly
would be tentative in nature, which may
not have any bearing on the merit of the
case and the trial court would, thus, be
free to decide the case on the basis of
evidence adduced at the trial, without in
any manner being prejudiced thereby”’

Reverting to the decision in the case of
Manoranjana Snh v. Central Bureau of
Investigation [2017] 5 SCC 218 , the
Supreme Court held that the sameisonthe
factsof that case. Eveninthesaiddecision,
the Court has noted that the grant or denial
of bail isregulated to alarge extent by the
factsand circumgtancesof each case. Inthe
caseof Sanjay Chandrav. Central Bureau
of Investigation[2012] 1 SCC 40, the Court
wasnot called upon to consider the efficacy
of Section 45 of theAct of 2002 whichisa
special enactment.

Keepinginmindthedictumintheaforesaid
decisions, the Apex Court held that “we
find no difficulty in uphol ding the opinion
recorded by the Sessions Court aswell as
the High Court in this regard. In our
opinion, both the Courts have carefully
analysed the allegations and the materials
on record indicating the complicity of the
appellant in the commission of crime
punishable under Section 3/4 of the Act of
2002. The Courts have maintained the
ddlicate ba ance between the judgment of
acquittal and conviction and order granting
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bal before commencement of trial. The
material on record does not commend us
totakeacontrary view”.

Redlizing thisposition, thelearned counse
appearing for the appellant would contend
that even if the allegations against the
appellant are taken at its face value, the
incriminating material recovered fromthe
appellant or referred to in the complaint,
by no stretch of imagination, would take
the colour of proceeds of crime. In fact,
thereis no allegation in the charge-sheet
filed in the scheduled offence case or in
the prosecution complaint that the
unaccounted cash deposited by the
appellantisasaresult of criminal activity.
Absent thisbasic ingredient, the property
derived or obtained by the appellant
would not become proceeds of crime. To
examine this contention, it would be
useful to advert to Sections 3 and 4 of the
Act of 2002. The sameread thus:

“ 3. Offence of money-laundering.-
Whosoever directly or indirectly attempts
to indulge or knowingly assists or
knowinglyisaparty or isactuallyinvolved
in any process or activity connected
proceeds of crime including its
concealment, possession, acquisition or
use and projecting or claiming it as
untainted property shall be guilty of
offence of money-laundering.

Punishment for money-laundering.-
Whoever commits the offence of money-
laundering shall be punishable with
rigorous imprisonment for a term which
shall not belessthanthree yearsbut which
may extend to seven years and shall also
beliabletofine.

Provided that wherethe proceeds of crime
involved in money-laundering relates to
any offence specified under paragraph 2
of Part A of the Schedule, the provisions
of this section shall have effect as if for
the words “ which may extend to seven
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years’ , the words * which may extend to
tenyears’ had been substituted.”

Asthefulcrum of Section 3 quoted above,
IS expression ‘proceeds of crime’, the
dictionary clause in the form of Section
2(1)(u) is of some relevance. The same
readsthus:

“2(1)(u) ‘proceeds of crime’ means any
property derived or obtained, directly or
indirectly, by any person as a result of
criminal activity relating to a scheduled
offence or the value of any such property
or where such property is taken or held
outside the country, then the property
equivalent in value held within the
country;”

It will be useful to advert to the meaning
of expression “property” aspredicated in
Section 2(1)(v). The samereadsthus:

“2(1)(v) “ property” meansany property
or assets of every description, whether
corporeal or incorporeal, movable or
immovable, tangible or intangible and
includesdeedsand instrumentsevidencing
title to, or interest in, such property or
assets, wherever |located;

The expression ‘ scheduled offence’ has
been defined in Section 2(1)(y) of theAct
of 2002. The same reads thus:

“2(1)(y) ‘ schedul ed offence’ means-

(i) theoffencesspecified under Part A of
the Schedule; or

(i) theoffences specified under Part B of
the Scheduleif thetotal valueinvolved
in such offences is one crore rupees
or more; or

(iii) the offences specified under Part C of
the Schedule;”

Indisputably, the predicate offence is
included in Part A in paragraph 1 of the
Schedulein theAct of 2002, in particular
Sections 420, 467, 471 and 120B of 1PC.
Indeed, theexpression* criminal activity”
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has not been defined. By its very nature
the alleged activities of the accused
referred to in the predicate offence are
criminal activities. The possession of
demonetized currency in one sense,
ostensibly, may appear to be only afacet
of unaccounted money in referencetothe
provisions of thelncomeTax Act or other
taxationlaws. However, the stated activity
allegedly indulged into by the accused
named in the commission of predicate
offence is replete with mens rea. In that,
the conceal ment, possession, acquisition
or use of the property by projecting or
claiming it as untainted property and
converting the same by bank drafts, would
certainly come within the sweep of
criminal activity relating to a scheduled
offence. That would come within the
meaning of Section 3 and punishable
under Section 4 of the Act, being a case
of money-laundering. The expression
‘money-laundering’ isdefined thus:

“2(1)(p) “ money-laundering” has the
meaning assigned toit in section 3;

The appellant thenrdies upon the decision
Inthe case of Gorav Kathuria v. Union of
India, (2016 SCC Online P & H 3428 of
the Punjab and HaryanaHigh Court which
has taken the view that Section 45(1) of
the Act of 2002 requires to be read down
to apply only to those scheduled offences
which were included prior to the
amendment in 2013 in the Schedule. It is
contended that the offence, in particular,
under Sections 420, 467 and 471 of IPC,
may not betreated ashaving beenincluded
in the scheduled offences for the purpose
of the Act of 2002. Further, if any other
view wasto betaken, the provision would
berendered ultravires. Wearein agreement
with the stand taken by the respondentsthat
the appel lant cannot be permitted to raise
the grounds urged in the writ petition,
hearing whereof has been deferred on the
request of the gppellant. In other words, the

10.

11

12.

gppdllant should beinapositionto persuade
the Court that the allegations in the
complaint and the material son record teken
a its face value do not constitute the
offence under Section 3 read with the
schedule of the Act of 2002 asin force.

It has been brought to our notice that the
decision in Gorav Kathuria (supra) was
challenged before this Court by way of
Criminal Appea No.737 of 2016, which
has already been dismissed on 12th
August, 2016. The order origindly passed
onthesaid criminal appeal readsthus:

“Though the High Court has granted
certificate to appeal, after arguing the
matter for sometime, learned counsel for
the petitioner concedesthat theimpugned
judgment of the High Court is correct.

Thisappeal is, accordingly, dismissed”

However, that order has been subsequently
revised which readsthus:

“Though the High Court has granted
certificate to appeal, we have heard the
learned counsel for some time and are of
the opinion that the impugned judgment
of the High Court is correct.

Thisappeal is, accordingly, dismissed”

At the same time the respondents have
drawn our attention to a chart contained
in their written submissions pointing out
that other High Courts have disagreed
with the principle expounded in Gorav
Kathuria'scase. Thesaid chart readsthus:

(i) Crl. Misc. Application (for Regular
Bail) No.7970/17  Jignesh
Kishorebhai Bajiawala v. Stateof
Gujarat & Ors.Manu/GJ/1035/2017
High Court of Gujarat

(i) Crl. Petition N0.366/2017 SC
Jayachandra v. Enforcement
Directorate, Bangalore 2017 (349)
ELT 392 KAR High Court of
Karnataka at Bengaluru
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13.

14.

(iii) WP[Crl.] No.333 of 2015 Kishin S,
Loungani v.. UOI & ors[2017] 1
KHC 355 High Court of Kerala at
Ernakulam

(iv) Crl. Mic. Application (for Regular
Bail) No0.30674/16 Pradeep
Nirankarnath Sharmavs Directorate
of Enforcement 2017 (350) ELT 449
(GUJ) High Court Gujarat at
Ahmedabad

(V) Crl. Writ Petition N0.3931/2016
Chhagan Chandrakant Bhujbal v.
Union of India & Ors.2016 SCC
Online Bom 9983 High Court of
Bombay

For thetime being, it is not necessary for
usto examine the issues arising from the
decision of the Punjab and HaryanaHigh
Court or the rejection of criminal appeal
by this Court against that decision. The
congtitutiona validity of Section 45 of the
Act of 2002 will have to be examined by
this Court in the writ petition on its own
merits. Thesummary dismissd of criminal
appeal will not come in the way of
considering the correctnessof thedecision
of the Punjab and Haryana High Court in
view of the conflict of opinion with the
other High Courts.

Sufficeit to observe that the appellant has
not succeeded in persuading us about the
inapplicability of the threshold stipulation
under Section 45 of theAct. Inthefacts of
the present case, we arein agreement with
the view taken by the Sessions Court and
by the High Court. We have independently
examined the materialsrelied upon by the
prosecution and a so noted theinexplicable
silence or reluctance of the appellant in
disclosing the source from where such
huge value of demonetized currency and
also new currency has been acquired by
him. The prosecution is relying on
statements of witnesses/accused aready
recorded, out of which 7 were considered

15.
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by the Delhi High Court. These statements
are admissible in evidence, in view of
Section 50 of the Act of 2002. The same
makes out a formidable case about the
involvement of the gppel lantincommission
of aserious offence of money-laundering.
Itis, therefore, not possiblefor ustorecord
satisfaction that there are reasonable
grounds for bdieving that the appellant is
not guilty of such offence. Further, the
Courts below have justly adverted to the
antecedentsof the appel lant for considering
the prayer for bal and concluded that it is
not poss bleto holdthat the appellant isnot
likely tocommit any offence ascribableto
the Act of 2002 while on bail. Since the
threshold stipul ation predicated in Section
45 has not been overcome, the question of
considering the efficacy of other points
urged by the gppel lant to persuade the Court
to favour the appdlant with the relief of
regular bail will be of no avail. In other
words, thefact that theinvestigationinthe
predicate offenceinstitutedintermsof FIR
N0.205/2016 or that the investigation qua
the appel lant inthe complaint CC No.700/
2017 is completed; and that the proceeds
of crime is aready in possession of the
investigating agency and provisional
attachment order inrel aion thereto passed
on 13th February, 2017 has been
confirmed; or that charge-sheet has been
filed in FIR N0.205/2016 against the
appellant without his arrest; that the
appellant has been lodged in judicial
custody since 2nd January, 2017 and has
not been interrogated or examined by the
Enforcement Directoratetheresfter; dl these
will be of no consequence.

It wasurged on behalf of theappellant
that Demonetization Notification dated
8th November, 2016 imposes no limit
in KYC compliant accounts on the
quantum of deposit and norestrictions
on non-cash transactions. Therelevant
portion of the said notification reads
thus:

@ Ahmedabad Chartered Accountants Journal | November, 2017 445



Allied Laws Corner

16.

“ (iii) there shall not be any limit on the
quantity or value of specified bank
notes to be credited to the account
maintained with the bank by a
person, where the specified bank
notes are tendered; however, where
compliance with extant Know Your
Customer (KYC) norms is not
complete in an account, the
maximum value of specified bank
notes as may be deposited shall be
Rs. 50,000/-;

(vii) there shall be no restriction on the
use of any non-cash method of
operating the account of a person
including cheques, demand drafts,
credit or debit cards, mobilewallets
and electronic fund transfer
mechanismsor thelike;”

We fail to understand as to how this
argument can becountenanced. Thefact
that no limit for depaosit was specified,
would not extricate the appellant from
explaining the source from where such
huge amount has been acquired,
possessed or used by him. The volume
of demonetized currency recovered from
theofficeand residential premisesof the
appellant, induding the bank draftsin
favour of fictitiouspersonsand alsothe
new currency notes for huge amount,
leavenomanner of doubt that it wasthe
outcome of some process or activity
connected with the proceeds of crime
projecting the property as untainted
property. No explanation has been
offered by the appellant to dispel the
legal presumption of the property being
proceedsof crime. Similarly, thefact that
the appellant has made declaration in
the Income Tax Returns and paid tax
as per law does not extricate the
appellant from disclosing the sour ce of
itsreceipt. No provision in thetaxation
laws has been brought to our notice

which grantsimmunity totheappellant
from prosecution for an offence of
money-laundering. In other words, the
property derived or obtained by the
appellant was the result of criminal
activity relating to a scheduled offence.
Theargument of theappelant that there
isnoallegation in thechar ge-sheet filed
in the scheduled offence case or in the
prosecution complaint that the
unaccounted cash deposited by the
appdlant istheresult of criminal activity,
will not cometotheaid of theappellant.
That will havetobenegatived in light of
the materials already on record. The
possession of such huge quantum of
demonetized currency and new
currency intheform of Rs.2000/- notes,
without disclosing the source from
whereit isreceived and the purposefor
which it is received, the appellant has
failed todispd thelegal presumption that
he was involved in money-laundering
and theproperty wasproceedsof crime.

17. Takingoverall view of the matter, therefore,

wearenot inclined tointerferewith thewd|
consider ed opinion of the SessonsCourt and
theHigh Court rgectingtheprayer for grant
of regular bail to the appellant. However,
considering the fact that the appellant isin
cugtody since 28th December, 2016 and the
offenceispunishablewith imprisonment for
aterm extendingto seven year sonly, but not
lessthan threeyears, theTrial Court will be
well advised to proceed with thetrial on day-
to-day basisexpeditioudy. Weclarify that the
Trial Court must examine the evidence/
material brought on record during thetrial
on its own merit and not be influenced by
the observations in this decision which are
limited for considering the prayer for grant
of regular bail.

Ood
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Advanced Enzyme Technologies Ltd

I. Income Tax

Incometax expense comprises current tax (i.e.
amount of tax for the period determined in
accordancewith theincometax law), deferred
tax charge or credit (reflecting the effects or
timing differences between accounting income
and taxable income for the period) and
Minimum Alternate Tax (MAT) credit
entitlement.

Current Tax

Current tax is computed and provided for in
accordance with the applicable provisions of
the Income Tax Act, 1961.

Deferred tax

Deferred tax is recognized on timing
differences, being the difference between the
taxableincome and the accounting incomethat
originate in one period and are capable of
reversal in one or more subsequent periods.
Deferred tax ismeasured based on thetax rates
andthetax law enacted or substantively enacted
at the balance sheet date. Deferred tax assets
arerecognized only to the extent that thereisa
reasonable certainty that sufficient future
taxableincomewill beavailable against which
such deferred tax assets can berealized. If the
Company has unabsorbed depreciation or carry
forward tax losses, differed tax assets are
recognized only if thereis a virtual certainty
supported by convincing evidence that such

deferred tax assetscan beredized against future
taxableprofits.

At each balance sheet date the company re-
assesses unrecognized deferred tax assets. It
recognizes unrecognized deferred tax assetsto
theextent that it has become reasonably certain
or virtually certain, as the case may be that
sufficient future taxable income will be
avail ableagai nst which such deferred tax assets
can berealized.

Minimum Alternate Tax

Minimum Alternate Tax (MAT) under the
provision of Income Tax Act, 1961 is
recognised as current tax in the Statement of
Profit and Loss. The credit available under the
Act, in respect of MAT paid is recognised as
an asset only when and to the extent there is
corvincing evidencethat the company will pay
normal incometax during the period for which
the MAT credit can be carried forward for set
off against thenormd tax liability. MAT Credit
recognised as an asset is reviewed at each
balance sheet date and written down to the
extent the aforesaid convincing evidence no
longer exists.

ClarisL ifesciencesL td.

Current Tax

Current income tax assets and liabilities are
measured at the amount expected to be recovered
fromor paid tothetaxation authorities. Thetax rate
and tax laws used to compute the amount are those
that are enacted or substantively enacted, at the
reporting date.
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Current incometax relating to itemsrecognisedin
correlation to the underlying transaction either in
OCI or directly in equity. The management
periodically evaluates positions taken in the tax
returnswith respect to situationsinwhich applicable
tax regulations are subject to interpretation and
establishesprovisionswhere appropriate.

Deferred taxes

Deferred tax is provided using the balance sheet
method on temporary differences between the tax
bases of assets and liabilities and their carrying
amounts for financia reporting purposes at the
reporting date.

Deferredtax liabilitiesarerecognisedfor all taxable
temporary differences except when the deferred tax
liability arises from the initial recognition of
goodwill or an asset or liability in atransaction that
isnot abusiness combination and at thetime of the
transaction, affects neither the accounting profit nor
taxableprofit or loss.

Deferred tax assetsarerecognised for al deductible
temporary differences, the carry forward of unused
tax credit and any unused tax losses. Deferred tax
assetsarerecognised tothe extent that it isprobable
that taxable profit will be available against which
the deductibletemporary differences, andthecarry
forward of unused tax credits and unused tax |osses
can be utilised, expect whenthe deferred tax assets
relating tothe deductibletemporary deferencearises
fromtheinitial recognition of anasset or liability in
atransaction that snot abus ness combination and,
at the time of the transaction, affects neither the
accounting profit nor taxable profit or loss.

The company recognizes tax credits in the nature
of MAT credit as an asset only to the extent that
thereisconvincing evidence that the company will
pay normal incometax during the specified period,
i.e., theperiod for whichtax creditisallowed to be
carried forward. In the year in which the company

recognizes tax credits as an asset, the said asset is
created by way of tax credit tothe statement of profit
and loss. Thecompany reviewssuchtax credit asset
at each reporting date and writes down the asset to
the extent the company does not have convincing
evidence that it will pay normal tax during the
specified periods. Deferred tax includes mat tax
credit.

The carrying amount of deferred tax assets is
reviewed at each reporting date and reduced to the
extent that is no longer probable that sufficient
taxable profit will be availableto allow all or part
of thedeferred tax asset to be utilized. Unrecognised
deferred tax assets arereassessed at each reporting
date and are recognised to the extent that it has
become probabl e that future taxable profit will be
allow the deferred tax asset to be recovered.

Deferred tax assets and liabilities are measured at
the tax rates that are expected to apply in the year
whentheasset isrealized or theliability issettled,
based on tax rates (and tax laws) that have been
enacted or substantively enacted at the reporting
date.

Deferred tax relating to items recognized outside
profit or loss is recognized outside profit or loss
(either inother comprehensiveincomeor in equity).
Deferred tax itemsare recognized in correlationto
theunderlying transaction either in OCI or directly

in equity.

Deferred tax assets and deferred tax liabilities are
offset, if alegaly enforceableright existsto set-off
current tax assets against current tax liabilitiesand
the deferred taxes rel ate to the same taxabl e entity
and the same taxation authority.

Prestige Estates ProjectsL td

2.10 Income Taxes

Income tax expense represents the sum of the
tax currently payable and deferred tax.
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a. Current Tax

Current tax assets and liabilities are
measured at the amount expected to be
recovered from or paid to the taxation
authorities. Thetax rate and tax laws used
to compute the amount are those that are
enacted or substantively enacted, at the
reporting date. Current tax relating toitems
recognised outside statement of profit and
loss is recognised outside statement of
profit and loss (either in other
comprehensive income or in equity).
Current tax items are recognised in
correlation to the underlying transaction
either in OCI or directly in equity.

Deferred Tax

Deferred tax recognized on temporary
differences arising between the tax bases
of assets and liabilities and their carrying
amounts in the financial Statement.
However, deferred tax liabilities are not
recognized if they arise from the initial
recognition of goodwill.

Deferred tax is also not accounted for if it
arises from initia recognition of an asset
or liability in atransaction other then a
business combinationthat at thetime of the
transaction affects neither the accounting
profit nor taxable profit(tax |0ss).

Deferred tax isdetermined using tax rates
(and Laws) that have been enacted or

From Published Accounts

subsequently enacted by the end of the
reporting period and are expected to apply
when the related deferred tax asset is
realized or the deferred tax liability is
Settled.

Deferred tax assets are recognized for all
deductible temporary differences and
unused tax lossesonly if it isprobable that
futuretaxableamountswill be availableto
utilize those temporary differences and
losses.

Deferred tax assetsand liabilitiesare off set
whenthereisalegaly enforceableright to
offset whenthe deferredtax balancesrelate
to the same taxation authority. Current tax
assets and tax liabilities are offset where
theentity hasalegally enforceableright to
offset and intends either to settle on a net
basis, or to realise the asset and settle the
liability simultaneoudly.

Current tax and deferred tax isrecognised
in statement of profit and loss, except to
theextent that it rel atestoitems recognised
inother comprehensiveincomeor directly
in equity. In this case, the tax is aso
recognised in other comprehensiveincome
or directly in equity, respectively.

goo
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From the Government

CA. Kunal A. Shah
cakashah@gmail.com

Income Tax

1. Clarification on Cash sale of agricultural

produceby cultivator sagriculturist

Inthiscontext, itisstated that the provisions of
section 40A (3) of the Income-tax Act, 1961
(‘the Act’) provides for the disallowances of
expenditure exceeding Rs. 10000 made
otherwise than by an account payee cheque/
draft or use of electronic clearing system
through a bank account. However, rule 6DD
of the Income-tax Rules, 1962 (‘IT Rules')
carvesout certain exceptionsfrom application
of the provisions of section 40A (3) in some
specific cases and circumstances, which inter
alia include payments made for purchase of
agricultural produce to the cultivators of such
produce. Therefore, no disallowance under
section 40A (3) of the Act can be made if the
trader makes cash purchases of agricultura
produce from the cultivator.

Further, section 269ST, subject to certain
exceptions, prohibits receipt of Rs. 2 lakh or
more otherwise than by an account payee
cheque/draft or by use of electronic clearing
system through a bank account from a person
inaday or in respect of asingletransaction or

in respect of transactions relating to an event
or occasion from aperson. Therefore, any cash
sale of an amount of Rs. 2 lakh or more by a
cultivator of agricultural produceisprohibited
under section 269ST of the Act.

Further also the provisions relating to quoting
of PAN or furnishing of Form No.60 under
rule 114B of the IT Rules do not apply to the
saletransaction of Rs. 2 Lakh or less.

Inview of the. above, it is clarified that cash
saleof theagricultura produce by itscultivator
tothetrader for an amount lessthan Rs2 Lakh
will not:-

a) result inany disallowance of expenditure
under section 40A (3) of theAct inthecase
of trader.

b) attract prohibition under section 269ST of
the Act in the case of the cultivator; and

c) requirethecultivator to quote hisPAN/ or
furnish Form No.60.

(Circular No. 27/2017, dated 03/11/2017)

ugo
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Association News

A= 8
CA. Riken J. Patel |- CA. Maulik S. Desai —_—
Hon. Secretary L. Hon. Secretary —
1 Forthcoming Programmes
Date/Day Time Programmes Venue
30.12.2017| 8.30 am. Cricket Match - CA Association Vs. Sardar Patel Stadium,
Onwards IT Bar Association Navrangpura, Ahmedabad
21.01.2018| 9.00 a.m. Cricket Match - CA Association Vs. M.S. University
Onwards Baroda Branch of WIRC of ICAI Ground at Baroda

bw
15.12.2017 — CAA Foundation Day Celebration with Walkathon

1 iia derae s s i bal

15.12.2017 - Lecture meeting on “Current Issues in GST and Latest Judicial Decisions under Income
Tax” organised by Memorial Lecture (Late Shri K T Thakor& C F Patel) Committee

25.11.2017 — Cricket Match with Rajkot Branch of WIRC of ICAlI — AT Rajkot
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ACAJ Crossword Contest #43

AcCross

1

All taxpayers would file return in FORM
GSTR-3B along with payment of tax by 20"
of the succeeding monthttill 2018.

Down

4.

We are a beautiful of words,
flesh, thoughts, blood, and energy, but it does
not entirely belong to us.

means any treatment or process
undertaken by a person on goods belonging to

The action of reopening of assessment can be
resorted to by the Assessing Officer only if he
material at hiscommand.

2. Failure comesonly whenwe forget our ideals 5.
and objectives and
3. The term Intellectual property was initially another registered person.
termed as property under the 6.
Paris Convention.
has
1 4
6
3
Notes:
1. The Crossword puzzle is based on previous Winnersof ACAJ Crossword Contest # 42

2.

5.

issue of ACA Journal.

Two lucky winners on the basis of adraw will
be awarded prizes.

The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

Members may submit their reply either
physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 01/01/2018.

Thedecisonof Journa Committeeshall befina
and binding.

1
2.

CA. Mohan Akakotkar
CA. Bhadresh Mehta

ACAJ Crossword Contest # 42 - Solution

Across

1. Supply 2. Purusartha
3. One

Down

4. Speculative 5. Corpus

6. Ratnamani

HRERE
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TAPAS ELEGANCE

EXCLUSIME OFFICE SPACES

£
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o INCOMETAX & GSTBhavan @ 3Minswalk | Nehrunagar BRTS Stand @ 4 Mins walk
: 3 Level Parking - Basement, Ground Floor & Mechanical Stack Parking

FOR INOUIRY:
9975203831, 9724343963
4327566428 s ty

L. TR ELEEMNEE

LR i me S

A RLECA ALY L I
-

Typical Floor Plan
= Site Address

Lane Behind GalhivaRalh, Opp. L Colony, Nehrunagar Cross Read Ahmedabad-15.




Ashmor Electricals (1) Pvt. Ltd.

ISO 9001:2008

Instrument Transformers
(Current / Voltage / Potential / Transformers up to 11 KV)

DMC/SMC/Epoxy Busbar-Supports/Insulators

&;g!u

'

Admn./Correspondence Off. & Works : Block No. 1458, Across Mayur Wovens, Near Arvind International,
Khatraj Kalol Road, Moti Bhoyan-382721, Ta. : Kalol, Dist. Gandhinagar, Gujarat, INDIA.

Phone Nos. : (02764) 281061 Fax : (02764) 281062 / 61

Regd. Off. : 3rd Floor, Pushpak, Opp. Cama Hotel, Khanpur, Ahmedabad-380001, Gujarat, INDIA.

Email : ashmor_electricals @yahoo.com, contact@ashmorin Web : www.ashmor.in




